A 




















HARVARD LAW REVIEW 


~PustisHeEdD MonTHty, NovemBeER TO JuNE INcLUSIVE 








"Youume XXXIX MAY, 1926 NUMBER 7 








CONTENTS 
LEADING ARTICLES PAGE 


| Problems of Foreign Administration . Herbert F. Goodrich 797 


Judicial Review of Social Policy in 
eee. ees a ee ee Harold J. Laski 832 


Negligence, Inadvertence, and Indif- 
ference; The Relation of Mental 








States to Negligence. ...... Henry W. Edgerton 849 
Me. <r see ee ee se «8 Fe eee 
Constitutionality of Minimum Printed Matter of Recognized 

Wage Laws for Labor on Public Reliability as a Hearsay Excep- 

ai he 5 5 ol plc an NS ~ 871 BE PEE RN eA HE Ss 885 
Negotiability of Interim Certifi- 

ee anal Ete Pres Ligh c ema 875 | Is the Federal Gift Tax Direct 
Judicial Review of Railroad Valu- Within the Meaning of the Con- 

ations Fixed by the Interstate NE ara. mk ge 888 

CommerceCommission .... 880 
SE Fay aren 
NR Se a a ae, ay ee a ee bee SR 
The Supreme Court and Minimum Wage Legislation. . . . . Ray A. Brown 909 
Travaux de la Semaine d’Histoire du Droit Normand 

Tenue a Jersey du 24 au 27 Mai. ........ Theodore F. T. Plucknett 912 
Wasserman: L’Oeuvre de la Federal Trade Commission . . Gerard C. Henderson 914 
Marriott: English Political Institutions ........ C. H. A. Armsirong 915 
Soo St at es ss eS as See de a Pe Pee | 916 








SUBSCRIPTION PRICE, $4.50 PER ANNUM 60 CENTS PER NUMBER 
FoREIGN SUBSCRIPTIONS, $5.00 





THe Harvarp Law Review ASSOCIATION 








en SO es GRO Pl oe Bee ERSTE Oe PS Norwoop, Mass. 
Eprrortat aNp Business OrFICE ..........+4.4.-. CaMBRIDGE, Mass. 
The Plimpton Press] [Norwood, Mass. 


iv 








ADVERTISEMENTS 











NEW REVISED EDITION 1924 
Donovan’s Modern Jury 
Trials and Advocates 


Containing Thirty-two Condensed Cases, with 


SKETCHES AND SPEECHES OF AMERICAN 
ADVOCATES 
THE ART OF WINNING CASES 


and manner of counsel described with 


NOTES AND RULES OF PRACTICE 


With half-tone portraits of some of the great lawyers, who have tried 
celebrated cases contained in this book : 


ABRAHAM LINCOLN HON. JAMES HAMILTON LEWIS 
HON. D. W. VOORHEES HON. WILLIAM A. BEACH 
JUDGE GEORGE M. CURTIS JUDGE JOSEPH W. DONOVAN 
HON. JAMES A. VAN DYKE CLARENCE S. DARROW 


CHIEF JUSTICE RYAN (WISCONSIN) 
Especial attention is called to the very important chapters on: 
THE LAW AS A PROFESSION 
TRIAL HINTS 
ORATORS & ORATORY (ANCIENT & MODERN) 
IDEAL CASES 


WINNING CASES 
They are seldom won by accident, more frequently by hard work 


SELECTING A JURY 


One of the most important points in the trial of cases 


CROSS EXAMINATION 
It is an art and should be studied carefully 


REACHING A JURY 


A clever advocate talks to one juror at a time and never more than one, in this way 


secures the whole jury 


TWENTY-ONE RULES OF PRACTICE 


Invaluable to a practicing lawyer 


LAW OFFICE, STUDY AND TRIAL 
Well worth careful examination 
By JUDGE JOSEPH W. DONOVAN 
Price $7.50, Flexible Binding 


READ: the late Mr. Justice Stanley Matthew’s argument with reference to 
BIBLE IN THE SCHOOLS. Page 473 


PUBLISHED BY 


G. A. JENNINGS CO., INC. 


t50 Nassau STREET NEW YORK 





—— 











Please mention Tam Review when dealing with our Advertisers. 
Vv 








HARVARD 
LAW REVIEW 


VoL. XXXIX MAY, 1926 No. 7 














PROBLEMS OF FOREIGN ADMINISTRATION 


Byres problems presented in the administration of the estates 
of deceased persons raise a variety of questions of law, the 
discussion of which fills many books and many pages of the 
reports. The questions do not become any easier of solution 
when the deceased, instead of leaving property in one state only, 
leaves an estate scattered about among several states, a very 


common situation in this country. A further complication is 


introduced in the development of rules governing administrations 
of decedents’ estates by the history of the subject. In England 
the jurisdiction to administer the personal estates of decedents 
was for many years vested in the ecclesiastical courts. They 
were subject to their own peculiar rules limiting the authority 
of the court of the ordinary and fixing the dividing line between 
the authority of the court of the bishop and that of the arch- 
bishop. Whether precedents as to jurisdiction, based upon the 
division of affairs among ecclesiastical courts are of authority in 
this country when the matter involved is one concerning two or 
more of our states, is a question not infrequently met with in the 
cases. We are concerned here, of course, not with local questions 
of administration of decedents’ estates, but only with those which 
involve conflict of laws situations. 


SITUS OF PROPERTY FOR ADMINISTRATION PURPOSES 


This first question is, where is there jurisdiction for adminis- 
tration? Administration at the last domicil of the decedent 
would seem proper, and it has been held that, unless a statute 
requires it, the presence within the state of an estate owned by 





OMEN oe 
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the decedent is not a prerequisite to the appointment of an ad- 
ministrator there. The state of the last domicil determines the 
validity of a will of personalty.* Generally, too, the balance in 
the representative’s hands in a state where ancillary administra- 
tion has been held will be remitted, after the estate has been 
closed, to the domiciliary state for distribution.* But this is not 
always done, and administration at the state of the domicil would 
seem a useless proceeding if there is nothing for the representative 
in that state to do. 

In general there may be administration wherever the decedent 
left personal property, regardless of the domicil of the owner.‘ 
The same is true of land if, under statutory regulations, it is 
subject to administration." Whatever be the correct theory of 
the succession of ownership of his property when a man dies, the 
state where the property is located has the power to determine 
what shall be done with it, and how it shall be done. The state 
of the situs may provide that the property may be distributed 
according to its own local rule of distributions without reference 
to domiciliary rules on the subject.° Even if domiciliary rules 
are looked to in determining distribution, the state of the situs 
may desire to tax the succession to the property through inheri- 
tance taxation; it may insist that the property be subject to 
claims of the decedent’s creditors who prove their claims there 
before it is distributed to his legatees or next of kin. Unless a 
statute makes a specific requirement, even a trifling amount of 
property is sufficient on which to found a local administration.’ 

Jurisdiction for administration where tangible property is in- 





1 Watson v. Collins, 37 Ala. 587 (1861); Holburn v. Pfanmiller, 114 Ky. 831, 
71 S. W. 940 (1903); Connors v. Cunard S. S. Co., 204 Mass. 310, 90 N. E. 601 
(1910). 

2 See Herbert F. Goodrich, “ Inheritance Problems in the Conflict of Laws,” 
24 Micu. L. Rev. 558. 3 See notes 150-154, infra. 

4 Barrett v. Barrett’s Adm’r, 170 Ky. 91, 185 S. W. 409 (10916); Riley v. 
Moseley, 44 Miss. 37 (1870); Spencer v. Wolfe, 49 Neb. 8, 67 N. W. 858 (1806). 
Appointment of an ancillary administrator has been denied, however, even where 
there were local assets, when there were no local creditors and the appointment 
was unnecessary for the complete and proper distribution of the estate. Putnam 
v. Pitney, 45 Minn. 242, 47 N. W. 790 (1891). Cf. Matter of Estate of Williams, 
130 Ia. 553, 107 N. W. 608 (1906). 

5 Sprayberry v. Culberson, 32 Ga. 299 (1861). 6 See note 2, supra. 

7 Cox v. Kansas City, 86 Kan. 298, 120 Pac. 553 (1912). See collection of 
cases in L. R. A. 1915 D 856, 857. 
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volved does not present many difficulties, where the property is 
kept within the state with some degree of permanence. The 
property is there, it belongs there, and the power of the state 
of the situs is clear. Suppose, however, that the property is but 
temporarily in the state at the time of the death of the owner or 
is even in the process of transit through the state at that time. 
A Massachusetts man who owns a collection of pictures puts 
them in his car and starts for New York to exhibit them. While 
in Rhode Island, on the way, he meets with an accident and 
dies. Do car and pictures have a situs for administration in 
Rhode Island? Authority is not abundant, but there is support 
for the view that such temporary presence does not confer 
jurisdiction for administration purposes.* An analogy is found 
in cases dealing with inheritance taxation where it is held that 
an inheritance tax is not to be imposed upon succession to prop- 
erty only temporarily within the state at the time of the owner’s 
death ® and conversely, that temporary absence of the property 
does not relieve from liability to the tax at the place of perma- 
nent location.*® 

The other point which causes at least theoretical difficulty is 
with regard to property brought into a state after the death of 
the owner. Can the courts of a state assume jurisdiction over 
the administration of such property? Whether the court of 
one or another county within the state shall exert the authority 
is obviously a local question with no conflict of laws application. 
If the property is within the state at the time of the owner’s 
death, that state may control its administration through any 
court it pleases. To be distinguished from the main question 
also, is the treatment of a debt as “ assets ” so that there may be 
administration and collection of the debt where the debtor 
has come into the state after the death of the creditor, as is 
permitted by the authorities." The debt obviously has no 





8 Wells v. Miller, 45 Ill. 382 (1867). 

9 Estate of McCahill, 171 Cal. 482, 153 Pac. 930 (1915); Hinckley v. San 
Diego County, 49 Cal. App. 668, 194 Pac. 77 (1920) (notes sent for collection 
purposes) ; Matter of Leopold, 35 Misc. 369, 71 N. Y. Supp. 1032 (1901) (money 
on deposit for immediate investment). 

10 In re Estate of Adams, 167 Ia. 382, 149 N. W. 531 (10914). 

11 Pinney v. McGregory, 102 Mass. 186 (1869); Stearns v. Wright, 51 N. H. 
600 (1872). 
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physical location anywhere, being intangible, and the thing to 
be accomplished is to make the debtor pay. He may be reached 
with legal process at his new place of abode; there is no certainty 
of being able to reach him elsewhere. The debt properly enough 
is regarded as having its “ situs” for administration in the new 
state into which the debtor has come. But other considerations 
arise when the jurisdiction is claimed over tangibles brought 
_into the state after the owner’s death. The control of such 
property is in the state where the property was at the time of 
the owner’s death, with the possible exception of that only 
temporarily present, as mentioned above. That state, as has 
been said, may tax the succession, subject the property to the 
payment of claims, and finally order its distribution in whatever 
way its laws prescribe. Is that control to be lost because some- 
one has taken the property away? Should not the second state, 
rather, recognize the claim of the first, and upon proper proceed- 
ings turn the property back to the authorized representative 
appointed in the first state? ** If the representative appointed 
in the first state brings the property of the decedent into the 
second state for sale ** or other purpose,** it cannot be made the 
subject of local administration there. Could not such repre- 
sentative claim it, as one entitled to its possession, even though 
it had been brought in by a stranger? Jurisdiction to adminis- 
ter property brought into the state after the death of the owner, 
is, however, sometimes broadly asserted.**° The most important 
thing is, of course, that the property be taken care of, accounted 
for, and used to pay claims against the decedent and the re- 
mainder finally distributed. If the property is thus handled, 
and no rights of persons in the first state are prejudiced by 





12 See Matter of Accounting of Hughes, 95 N. Y. 55 (1884). 

18 Crescent City Ice Co. v. Stafford, 3 Woods 94, Fed. Cas. No. 3387 (C. C. D. 
La., 1877). 

14 Matter of McCabe, 84 App. Div. 145, 82 N. Y. Supp. 180 (1903), aff’d 177 
N. Y. 584, 69 N. E. 1126 (1904); Estate of Schley, 11 Phila. (Pa.) 139 (1876). 

15 Neal v. Boykin, 132 Ga. 400, 64 S. E. 480 (1909); Stearns v. Wright, 51 
N. H. 600 (1872) (case where claim against debtor was involved); Ela’s Appeal, 
68 N. H. 35, 38 Atl. 501 (1894) (here the court held that an administrator was 
in any event precluded from attacking the validity of a decree which he had 
himself obtained, but added that the bringing in of property gave jurisdiction) ; 
Morefield v. Harris, 126 N. C. 626, 36 S. E. 125 (1900) (semble); Green v. 
Rugely, 23 Tex. 539 (1859). Contra, Embry v. Millar, 1 A. K. Marsh (Ky.) 
300 (1818). 





PROBLEMS OF FOREIGN ADMINISTRATION 8o1 


reason of the administration in the second, jumping the logical 
gap does no harm.”* And if there is no administrator appointed 
in the first state, the administration in the second may serve to 
prevent waste or conversion of the property.” 


INTANGIBLES 


The “ situs” of intangibles for purposes of administration 
must be discussed more in detail. The term “ situs ” in such a 
connection states a legal conclusion rather than a physical fact; 
if what is under consideration is in fact intangible, it has no 
physical location anywhere. 

The simplest case is that of the ordinary chose in action, not 
evidenced by a document which can, under any view, be treated 
as representing the claim itself. The statement of the rule is 
often made that a simple contract claim is assets where the 
debtor resides; administration may be founded upon the claim 
and collection made there.** If the language of “ situs” were to 
be used, it could be said that for purposes of administration of 
the estate of a decedent, a simple contract debt has a situs at the 
domicil of the debtor. That does not, however, mean that 
the claim is property located in that state and not elsewhere. 
The debtor may be sued elsewhere than at his domicil, by a 
person appointed representative at the place where suit is 
brought.® The term “assets,” as any good dictionary will 
show, comes from the French, and the primary meaning is 
“enough.” The law phrase “ aver assetz,” means literally, then, 
to have enough. The domicil of the debtor is enough on which 
to found jurisdiction because the debtor may always be sued at 
his domicil, no matter how far he may roam, while the mainte- 
nance of a suit elsewhere will depend upon the fortuitous cir- 

16 See Matter of Accounting of Hughes, supra, note 12, an excellent discussion. 
In that case sending back the property to Pennsylvania, from whence it had come, 
would only have resulted in double commissions for the representatives. 

17 This point was emphasized in Neal v. Boykin, supra, note 15. 

18 Cooper v. Beers, 143 Ill. 25, 33 N. E. 61 (1892); Arnold v. Arnold, 62 Ga. 
627 (1879); Emery v. Hildreth, 2 Gray (Mass.) 228 (1854); Pinney v. McGregory, 
supra, note 11 (though debtor comes there subsequent to death of decedent; 
discussed supra, pp. 799-800) ; Sayre v. Helme, 61 Pa. St. 299 (1869). 


19 Saunders v. Weston, 74 Me. 85 (1882); Riley v. Moseley, 44 Miss. 37 
(1870) ; Fox v. Carr, 16 Hun (N. Y.) 434 (1879). 
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cumstance of finding him within the state. While there is 
English authority, based on the rules governing the ecclesiastical 
courts, to the effect that a judgment debt is assets where re- 
corded,” the American cases treat the case like that of the 
ordinary chose in action, and as constituting assets at the 
domicil of the debtor.” 

Where the claim is one for death by wrongful act, there is 
some conflict in the decisions. The difficulty presented by such 
a-case under the common form of death statute is that a new 
cause of action is created, the benefits of which accrue, not to 
the “ estate ” of the deceased, but to certain named beneficiaries. 
But that the right of action for the killing of a person is a 
sufficient asset of the estate to warrant the appointment of an 
administrator is sustained by the clear weight of authority. This 
result is surely a desirable one. And there is ample authority 
allowing the prosecution of the suit at the domicil of the de- 
fendant * or the place where the injury occurred.” 


BoNDs AND Promissory NOTES 


If the obligation owned by the decedent is a chose in action 
represented by a bond, it will be treated as assets at the place 
of the bond’s location at the death of the owner.** ‘“ The debt 





20 Anonymous, 8 Mod. 244 (1724) (not a conflict of laws question, but one 
of division between the prerogative court and the court of the ordinary). See 
Swancy v. Scott, infra, note 21. 

21 Miller v. Hoover, 121 Mo. App. 568, 97 S. W. 210 (1906); Swancy v. 
Scott, 9 Humph. (Tenn.) 327 (1848). 

22H. & N. H. R. R. v. Andrews, 36 Conn. 213 (1869); Mo. Pac. Ry. v. 
Lewis, 24 Neb. 848, 40 N. W. 4o1 (1888). Contra, Jeffersonville R. R. v. 
Swayne’s Adm’r, 26 Ind. 477 (1866); Perry v. St. Joseph etc. R. R., 29 Kan. 420 
(1883). . 

23 Jordan v. C. & N. W. R. R., 125 Wis. 581, 104 N. W. 803 (1905). Contra, 
Tri-State Loan & Trust Co. v. L. S. & M. Ry., 76 Ind. App. 141, 131 N. E. 523 
(1921), noted in 20 Micu. L. Rev. 369. For collections of decisions, see 1 L. R. A. 
(nN. s.) 885; L. R. A. 1915 D at 860. The appointment of an administrator where 
the defendant was subject to suit has also been upheld, though this was neither 
the place of injury nor the domicil of either party. In re Lowham’s Estate, 30 
Utah 436, 85 Pac. 445 (1906). 

24 Barclift v. Treece, 77 Ala. 528 (1884); Beers v. Shannon, 73 N. Y. 292 
(1878); Grant v. Rogers, 94 N. C. 755, 761 (1886). But see Dial v. Gary, 14 
S. C. 573 (1880). In Cooper v. Beers, 143 Ill. 25, 33 N. E. 61 (1892), notes and 
bonds kept within a state were held not property within the state within the mean- 
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is where the bond is, being upon a specialty; but debt upon a 
contract follows the person of the debtor; and this difference 
hath been oftentimes agreed,” is language from a case in Croke’s 
Elizabeth.*> And while the conception of the sealed instrument 
as the obligation and not merely the evidence thereof has been 
modified to some extent in more recent times, the notion of 
treating the bond as itself property accords with modern commer- 
cial usage and is justifiable on that basis. 

There is a strong argument to be made for treating negotiable 
bills and notes in the same way as bonds, as assets where they 
are located at the time of the owner’s death. They are not 
“common law specialties,” it is true. But they are treated in 
the commercial world as property, and rules governing their 
transfer in some respects go further in protecting transferees than 
do the rules governing transfers of ordinary chattels. Negotiable 
bills and notes may be the subject of larceny, of suits in replevin, 
may be attached and levied upon in execution, are “ goods, 
wares and merchandise ” within the statute of frauds. They pass 
freely and frequently from hand to hand, and elaborate legal 
rules have been built up for protection of transferees. In a 
commercial sense they are more like tangible chattels than choses 
in action. It would therefore seem that for the purposes of the 
law in matters of administration they should be treated like 
tangible chattels and the same rules applied. 

There is much authority which enunciates a contrary rule, 
although many of the cases declaring it were decided before 
negotiable paper became the important instrument of commerce 
which it is today. Thus the United States Supreme Court has 
declared: ‘‘ The general rule of law is well settled, that for the 
purpose of founding administration all simple contract debts are 
assets at the domicil of the debtor; and that the locality of such 
a debt for this purpose is not affected by a bill of exchange or 
promissory note having been given for it, because the bill or 
note does not alter the nature of the debt, but is merely evi- 
dence of it, and therefore the debt is assets where the debtor 





ing of a statute fixing rules for distribution of decedent’s property. Cf. Speed 
v. Kelley, 59 Miss. 47 (1881). 

25 Byron v. Byron, Cro. Eliz. (472) (1596), cited in Beers v. Shannon, supra, 
note 24, at 299. 
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lives, without regard to where the instrument is found or pay- 
able.” *° Statements to the same effect are numerous.” 

On the other hand, there are decisions regarding collection of 
negotiable instruments which are left as part of the estate of 
a deceased owner, which are entirely consistent with the mer- 
cantile theory of treating the instruments as property. Thus, 
payment by the debtor to the domiciliary representative who 
holds the notes, is a valid defense to an action brought against 
the maker by an ancillary administrator at the maker’s domicil.”* 
Again, if negotiable paper in the hands of the domiciliary repre- 
sentative is indorsed by him, the transferee may sue the maker 
elsewhere in his own name.” While this result may be, and 
sometimes is, explained on the broader ground of the power of 
the domiciliary representative effectively to transfer any of the 
decedent’s choses in action (a doctrine considered subsequently), 
it fits the mercantile theory perfectly. On a bearer instrument 
the representative can sue in his own name in a state other than 
that of his appointment,*° and if a local statute authorizes suit 
by a foreign representative, he may sue on an instrument payable 
to the order of the deceased.** A full acceptance of the mercan- 
tile theory would permit the foreign representative to sue as 
owner.*” On the other hand, payment to the representative at 
the debtor’s domicil does not constitute a legal discharge against 
the domiciliary representative who holds the note,** nor is pay- 





26 Wyman v. Halstead, 109 U. S. 654, 656 (1884). 

27 Slocum v. Sanford, 2 Conn. 533 (1818); Moore v. Jordan, 36 Kan. 271, 
13 Pac. 337 (1887). Cf. Ames v. Citizens Nat. Bank, 1o5 Kan. 83, 181 Pac. 
564 (1919); MclIlvoy v. Alsop, 45 Miss. 365 (1871); Chapman v. Fish, 6 Hill 
(N. Y.) 554 (1844). 

28 McNamara v. McNamara, 62 Ga. 200 (1879); Thorman v. Broderick, 52 
La. Ann. 1298, 27 So. 735 (1900) ; Goodlet v. Anderson, 7 Lea (Tenn.) 286 (1881). 

29 Campbell v. Brown, 64 Ia. 425, 20 N. W. 745 (1884); Rand v. Hubbard, 
4 Met. (Mass.) 252 (1842); General Conference Ass’n v. Mich. S. & B. Ass’n, 
166 Mich. 504, 132 N. W. 094 (1911); Owen v. Moody, 29 Miss. 79 (1855); 
Gove v. Gove, 64 N. H. 503, 15 Atl. 121 (1887) (semble); Grignon v. Shope, 
roo Ore. 611, 197 Pac. 317 (1921); Mackay v. St. Mary’s Church, 15 R. I. 121, 
23 Atl. 108 (1885) (semble). Contra, Stearns v. Burnham, 5 Me. 261 (1828); 
McCarty v. Hall, 13 Mo. 480 (1850). And see Hensley v. Rich, 191 Ind. 294, 
132 N. E. 632 (1921). 

80 Knapp v. Lee, 42 Mich. 41, 3 N. W. 244 (1870). 

31 Fells v. Holder, 12 Fed. 668 (C. C. D. Kan., 1880). 

82 The result reached in Ames v. Citizens Nat. Bank, supra, note 27. 

33 Amsden v. Danielson, 18 R. I. 787, 31 Atl. 4 (1895); s. c. 19 R. I. 533, 
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ment to a domiciliary representative who does not hold the note 
a legal discharge as against an ancillary representative who 
does.** And in spite of many broad general statements attribut- 
ing to the claims a situs at the debtor’s domicil, there is much 
support in language as well as result, for the mercantile theory.** 


SHARES OF STOCK IN A CORPORATION 


In determining where shares of stock are assets for the purpose 
of administration, there are at least three possibilities: the 
domicil of the corporation, that is, the state of incorporation; 
second, the domicil of the owner of the stock; third, the place 
where the certificates are kept at the time of the owner’s decease, 
which will generally be at his domicil. The presence of a local 
transfer office is another possibility, seldom put forth as an inde- 
pendent ground. 

The majority view seems to be to treat the stock as assets at 
the place of incorporation.*® The stockholder is a member of the 
corporation, and as said by Mr. Justice Holmes,*’ “ the act of 
becoming a member is something more than a contract, it is 
entering into a compiex and abiding relation, and as marriage 
looks to the domicil, membership looks to and must be governed 
by the law of the State granting the incorporation. .. .” The 





35 Atl. 70 (1896). See St. John v. Hodges, 9 Bax. (Tenn.) 334 (1878). In 
MclIlvoy v. Alsop, supra, note 27, the court said if the domiciliary representative 
refused to give up the note, the court should take precautions to protect the 
debtor in defending a suit by the assignee. In Bull v. Fuller, 78 Ia. 20, 42 N. W. 
572 (1889), a debtor who paid a representative who did not have the note was 
held not liable for a second payment, merely in the interest of double adminis- 
tration. 

34 Young v. O’Neal, 3 Sneed (Tenn.) 55 (1855). 

35 Eells v. Holder, supra, note 31; McNamara v. McNamara, supra, note 28; 
Ames v. Citizens Nat. Bank, supra, note 27; Owen v. Moody, supra, note 29; 
St. John v. Hodges, supra, note 33; Goodlet v. Anderson, supra, note 28. 
Contra, Hensley v. Rich, supra, note 29. 

86 Grayson v. Robertson, 122 Ala. 330, 35 So. 229 (1898) ; Murphy v. Crouse, 
135 Cal. 14, 66 Pac. 971 (1901); Richardson v. Busch, 198 Mo. 174, 95 S. W. 
894 (1906); Gamble v. Dawson, 67 Wash. 72, 120 Pac. 1060 (1912). Cf. London 
etc. Bank v. Aronstein, 117 Fed. 601 (oth Circ., 1902). The decedent had been 
domiciled in California, and the corporation, though a foreign corporation, was 
compelled by law to have a transfer office in the state. On jurisdiction for suc- 
cession tax, see Atty. Gen. v. N. Y. Breweries Co., Ltd., [1898] 1 Q. B. 205. 

37 Modern Woodmen of America v. Mixer, 267 U. S. 544, 551 (1925). 
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regulation of and succession to membership in the corporation is 
then subject to control of the incorporating state. “Since the 
stock, as such, has been created by the incorporating state, and 
the power of control as regards third persons is lodged there, on 
a practical as well as a theoretical basis the stock must exist in 
that state. ... The proper view would seem to be that the 
consensual relation of the parties has given rise to a chose in 
action of such a stable and permanent nature that in suits regard- 
ing its ownership it may be considered as property in the nature 
of a res existing at the domicil of the corporation.” * 

For treating the stock as assets at the domicil of the owner,” 
aside from the presence of the certificate, there seems little ex- 
planation to give, except a general rule that the situs of personal 
property is at the domicil of the owner, a rule not true either 
as a matter of fact or legal doctrine. 

The first view obviously attaches little or no importance to 
the presence of the certificate. The California court has said,” 
“A certificate of stock is, after all, only the evidence of certain 
contract rights against a corporation. ... It is evidence of a 
right to property in this state... .” The analogy to the bills 
and notes cases is obvious, as the above excerpt indicates, and 
the opposing considerations are likewise similar to those sug- 
gested in the case of negotiable paper. The commercial practice 
of treating the certificate as property has been a growing one in 
recent years, and has found increasing recognition in decisions 
and statutes. A striking instance of this is the Uniform Stock 
Transfer Act, now adopted in a good-sized number of states. 
In commenting on this statute, it is stated, “ The effect of this 
Act is to make certificates of stock to the fullest extent possible 
representative of the shares, and this is in accordance with mer- 
cantile usage.” ** Prior to such a statute as this it has been held 





88 See Note, 25 Harv. L. REv. 719, 720. 

39 In re Estate of Miller, 90 Kan. 819, 136 Pac. 255 (1913), noted in 1 VA. 
L. Rev. 553. See also Russell v. Hooker, 67 Conn. 24, 34 Atl. 711 (1895). 
In Putnam v. Pitney, 45 Minn. 242, 47 N. W. 790 (1891), the majority rule was 
recognized, but appointment of an ancillary administrator was refused. 

40 Murphy v. Crouse, 135 Cal. 14, 20, 66 Pac. 971, 973 (1901). See also 
Richardson v. Busch, supra, note 36. 

41 The act and comments may be found in Terry, Unirorm Strate Laws. 
See p. 341. 
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that where the domiciliary representative having possession of 
the certificates transfers them, the transferee may have the stock 
transferred to his name on the books of the corporation.*” Again 
the analogy to the bills and notes cases is obvious and striking. 
Presence of the certificate has been made the basis of inheritance 
tax.** There is modern authority giving increasingly greater 
emphasis to the presence of the certificate as a basis for adminis- 
tration,** and it would seem that under the importance attached 
to the certificate by such statutes as the Uniform Act, there 
must be a greater emphasis on the mercantile theory in adminis- 
tration questions, as well as in those concerning transfers inter 
vivos. 


LirE INSURANCE POLICIES 


Is a claim on an insurance policy which is payable to the legal 
representative of the insured to be treated like a simple contract 
debt and considered as assets at the domicil of the debtor, or is 
it like a specialty debt to be treated as assets where the instru- 
ment is located at the death of the insured? There is authority 
for treating the claim as assets at the domicil of the company, 


regardless of the presence of the policy in a foreign state, the 
domicil of the insured.*® Jurisdiction to found administration 
and recovery against the company may be had in a state where a 
representative, there appointed, has the policy, and where the 
company is subject to suit.“* And it has been held that action 





42 Brown v. San Francisco Gas Light Co., 58 Cal. 426 (1881); Luce v. 
Manchester L. R. R., 63 N. H. 588, 3 Atl. 618 (1885); Middiebrook v. Mer- 
chants’ Bank of New York, 3 Keyes (N. Y.) 135 (1866). It has also been held 
that he is entitled to vote such stock, even prioz to a transfer to himself. Matter 
of Cape May Nav. Co., 51 N. J. L. 78, 16 Atl. 191 (1888). 

43 Stern v. Queen, [1896] 1 Q. B. 211. See Note, “ Corporate Stock and In- 
heritance Taxation,” 23 Micu. L. Rev. 272; and Note, 38 Harv. L. Rev. 809, 814. 

44 Norrie v. K. C. So. Ry., 7 F. (2d) 158 (S. D. N. Y., 1925) (domiciliary 
representative with the certificates was held entitled to registration as a share- 
holder in a Missouri corporation) ; Lockwood v. U. S. Steel Corp., 209 N. Y. 
375, 103 N. E. 697 (1913) (ancillary representative in New York, possessing the 
certificates, was held entitled to have transfer of shares to him, though the com- 
pany was a New Jersey corporation). 

45 Matter of Miller, 5 Dem. (N. Y.) 381 (1887). 

46 New England Life Ins. Co. v. Woodworth, 111 U. S. 138 (1884); New 
York Life Ins. Co. v. Smith, 67 Fed. 694 (oth Circ., 1895); Rice v. Met. Life 
Ins. Co., 152 Ark. 498, 238 S. W. 772 (1922), 24 A. L. R. 143 and note citing 
further cases on this and other phases of the matter. 
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should not be maintained against the company at its domicil, 
when a suit had been started previously at the domicil of the 
insured by the administrator there who had the policy in his 
possession.** But a suit previously begun by a representative 
at decedent’s domicil who did not hold the policy, was held no 
bar to an action by an ancillary representative who did hold it.“ 
And it has been declared the policy is assets at the place it is 
kept.*® Perhaps no categorical statement can be made. But 
the tendency seems to be to treat the written evidence of the 
contract, the policy, as the significant thing in determining its 
situs for administration. 


POWER OF REPRESENTATIVE AS TO MATTERS OUTSIDE 
STATE OF APPOINTMENT 


With the general powers of the representative of a deceased 
person, whether administrator or executor, to assume control of 
the property of the decedent, to collect claims, and so on, we are 
not here concerned. But the representative’s power to sue, to 
collect claims, to take possession of property, and to do other 


acts in the course of administration in a state other than the 
state of appointment, is a question of conflict of laws. 

As to the power to sue, it is clear that, in the absence of statute, 
the representative, either administrator or executor, cannot main- 
tain an action on a claim of the deceased in a state other than 
the state of his appointment.” “This has long been settled law, 





47 Sulz v. Mutual Reserve etc. Ass’n, 145 N. Y. 563, 40 N. E. 242 (1895). 
The decision was put upon the ground that the foreign court had first taken 
jurisdiction, not upon the ground that the foreign plaintiff held the policy. 

48 Merrill v. N. E. Mutual Life Ins. Co., 103 Mass. 245 (1869). But in 
Steele v. Conn. Gen. Life Ins. Co., 31 App. Div. 389, 52 N. Y. Supp. 373 (1808), 
aff'd 160 N. Y. 703, 57 N. E. 1125 (1899), a voluntary payment to the repre- 
sentative at the domicil of the company was held no bar to a suit previously 
begun by the domiciliary representative. The policy had been pledged with the 
company in the lifetime of the insured. 

49 Johnston v. Smith, 25 Hun (N. Y.) 171 (1881). 

50 Johnson v. Powers, 139 U. S. 156 (1891); Eells v. Holder, supra, note 
31; Hobart v. Turnpike Co., 15 Conn. 145 (1842); Miller v. Hoover, 121 Mo. 
App. 568, 97 S. W. 210 (1906); Chapman v. Fish, 6 Hill (N. VY.) 554 (1844); 
Sayre v. Helme, 61 Pa. St. 299 (1869); Mansfield v. McFarland, 202 Pa. St. 173, 
51 Atl. 763 (1902); Tourton v. Flower, 3 P. Wms. 369 (1735). 
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both in England and the United States.** It has even been held 
that if a foreign administrator sues and recovers a judgment, 
and the judgment is satisfied, an action by a local administrator, 
subsequently appointed, is not barred.** And a representative 
appointed in another state may not bring a bill of revivor in a 
suit begun by the decedent in his lifetime,** nor may he dismiss 
a suit begun by the deceased.°* Whether this rule rests on some 
formal consideration only,®*° or a deeper principle concerning 
the nature of the representative’s authority is discussed subse- 
quently. The rule is clear. But it has disadvantages in opera- 
tion, for it makes more difficult, cumbersome, and expensive, the 
closing up of affairs of a man whose interests were scattered 
across state lines. Where the estate is not a large one, the 
burden is especially great. Statutes, therefore, are numerous, 
allowing foreign representatives to sue locally, under such condi- 
tions as the legislature sees fit to impose. Another type of statute 
makes it possible for the foreign representative to secure local 
appointment without elaborate proceedings.” 

The rules are not capable of such definite statement, however, 
when the question involved is not that of the foreign representa- 


tive’s capacity to sue, but his power to do other acts affecting 
matters in a state other than that of his appointment. The ques- 
tion generally arises in connection with the authority of the ad- 
ministrator or executor appointed at the last domicil of the 
decedent, it being assumed that an ancillary representative is 
to act only with regard to persons or property within the state 
of his appointment.” 





51 See Goodwin v. Jones, 3 Mass. 514 (1807), referring to an interesting com- 
pact of 1648 among the New England colonies, allowing suit; Tourton v. Flower, 
supra, note 50. 52 Pond v. Makepeace, 2 Met. (Mass.) 114 (1840). 

53 Barclift v. Treece, 77 Ala. 528 (1884); Greer v. Ferguson, 56 Ark. 324, 
19 S. W. 966 (1892); Goodwin v. Jones, supra, note 51. 

54 Warren v. Eddy, 13 Abb. Pr. (N. Y.) 28 (1861). 

55 It has been held in Michigan that the foreign representative may sue if he 
obtains local letters of administration before trial of the action. Gray v. Franks, 
86 Mich. 382, 49 N. W. 130 (1891). See also Hodges v. Kimball, 91 Fed. 845 
(4th Circ., 1899). In a note to Leahy v. Haworth, 141 Fed. 850 (8th Circ., 1905), 
in 4 L. R. A. (N. s.) 657, it is held as a general rule that the disability of the 
foreign representative to sue without first procuring ancillary letters may be cured 
by procuring such letters after the commencement of the action. 

56 See 1 WoERNER, AMERICAN LAw OF ADMINISTRATION, 3 ed., § 163. 

57 Note, however, that in Wilkifs v. Ellett, 108 U. S. 256 (1883), involving 
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To put the situations concretely: assume that D, the decedent, 
died domiciled in Michigan, and A is appointed administrator in 
that state. (a) In case D had a horse in Indiana, may A go 
into Indiana and get the horse, if it is possible to do so without 
court help? Is the possessor of the animal safe in turning it 
over to A? If A gets it, must he account for it in Michigan? 
(b) If D had a debtor who lived in Indiana, may A collect the 
claim from the debtor, and is the latter protected from further 
liability if he thus voluntarily pays A? (c) If the debtor refuses 
to pay, may A assign the claim to X, a stranger, so that X may 
sue the debtor, and if the latter pays a judgment secured against 
him, will he be exempt from further liability? 

The answer to be made to the question stated will be affected 
by the concéption taken of the nature of the interest that comes 
to the domiciliary representative. One view is that this repre- 
sentative, whether executor or administrator, succeeds to the 
“title”? of the decedent to all personal estate, no matter where 
located, at least until that title is affected or displaced by an 
appointment of an ancillary representative at the situs of the 


property. While he cannot maintain an action in another state, 
“the objection does not rest upon any defect of the administra- 
tor’s title in the property, but upon his personal incapacity to 
sue as administrator beyond the jurisdiction which appointed 


9) 58 


him “Letters granted by the courts of the domicile of the 
testator or intestate by operation of law vest in the executor or 
administrator the entire personal estate of the testator or intes- 
tate, wherever situate. . . .”°° Language to the same effect has 
been used by many judges of unquestioned authority and 
learning.®° , 

“Title,” of course, is not a tangible thing but a legal concept, 
denoting the existence of certain powers, privileges and so on, 





voluntary payment by a debtor, payment was made to an administrator appointed 
in a state not the domicil of the decedent. 

58 Gray, J., in Wilkins v. Ellett, supra, note 57, at 258. See, regretting this 
rule of law, Mitchell, J., in Putnam v. Pitney, 45 Minn. 242, 47 N. W. 790 (1891). 

59 Matter of Cape May Nav. Co., 51 N. J. L. 78, 82, 16 Atl. r9z (1888). 

60 Murphy v. Crouse, 135 Cal. 14, 66 Pac. 971 (1901); Matter of Williams’ 
Estate, 130 Ia. 553, 107 N. W. 608 (1906) ; Adams v. Batchelder, 173 Mass. 258, 
53 N. E. 824 (1899); Putnam v. Pitney, supra, note 58; Klein v. French, 57 Miss. 
662 (1880); Luce v. Manchester L. R. R., 63 N. H. 588, 3 Atl. 618 (1885); and 
cases cited in notes 58 and 59, supra. § 
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which courts recognize as exercisable by a certain person with 
respect to a particular thing. If the domiciliary representative 
has “title” to all the decedent’s personalty, he pretty clearly 
could do all the things with it that were mentioned in the cases 
put above. His inability to sue outside the state of his appoint- 
ment would be comparable to that of the infant, who may be an 
owner, but an owner who cannot by himself bring an action, 
although the respective disabilities of the two in this regard are 
founded on different considerations. 

How does the domiciliary representative come to be vested 
with “ title” to the foreign movable property? One suggestion 
is that the personal estate is considered to be located at the 
decedent’s domicil.** The most such a statement does is to put 
the legal conclusion in different terms — a “‘ we’re here because 
we're here” sort of exegesis; if it were true as physical fact, 
there would be no problem. It is indeed but another appearance 
of the old (and now outworn) maxim “ mobilia sequuntur per- 
sonam” in a new guise. The other explanation is the control- 
ling effect of the principle that the succession to the personal 
estate of a deceased person is governed by the law of the state 
of his domicil at the time of his death.’ Since the domiciliary 
rules of distribution govern, and, it might be added, also deter- 
mine whether a will which provides for distribution is valid, it 
follows that the domiciliary representative is clothed with title 
to all the property. So runs the argument; but does the conclu- 
sion follow? Ordinarily distribution is made according to domi- 
ciliary rules, and ordinarily a balance remaining after an an- 
cillary administration is remitted to the principal administrator 
for distribution. But the first rule is based merely on the 
convenience of treating the estate as a whole; a state may by 
statute change it and have all local property distributed accord- 
ing to the local statute as is done in Illinois and Mississippi.” 
And whether distribution will be made locally or whether a 
balance after ancillary administration will be remitted to the. 





61 Putnam v. Pitney, supra, note 58. 

62 Petersen v. Chem. Bank, 32 N. Y. 21 (1865). 

63 See note 2, supra. That the foreign domiciliary representative cannot, in 
such a state, discharge a local debtor, when such representative has not qualified 
locally, see Richardson v. Neblett, 122 Miss. 723, 84 So. 695 (1920). 
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domicil of the decedent is a pure question of convenience and 
expediency. 

It seems clear that property left in a state at the death of 
the owner is subject to that state’s control, no matter where the 
domicil of the owner happened to be. Appointment of a repre- 
sentative at that domicil cannot make him the owner of the 
property; the law of the situs must do that, if it is to be done. 
Judicial language expressing this idea is plentiful. “ It is a prin- 
ciple of almost universal jurisprudence, recognized in England as 
well as in the American courts, with scarcely an exception, that 
the title of an executor or administrator does not extend beyond 
the territory of the government which grants it.”®* “ Nor can 
it [the state of the domicil] invest the administrator with title 
to any movable property, except to such as may be found within 
its limits.” °° The state where the property is located may be 
concerned with it in several ways. One is with regard to taxing 
the succession. Another is that the property shall, before being 
distributed, be subjected to the payment of such claims as credi- 
tors may present. Another is that the state may claim it as 
bona vacantia, if there are no next of kin. And finally, the state 
may, though it seldom does, insist that it be distributed according 
to its rules, regardless of the domicil of the decedent. On the 
other hand, if assumption of control over local assets by the 
domiciliary representative does not, in a given instance, interfere 
with any of these interests, there seems no reason for not letting 
the domiciliary representative act. It is convenient to handle 
the estate as a whole; it saves expense and perhaps time in set- 
tling the decedent’s affairs, and the only purpose of a local 
administration would be to give compliance with the technical 
assertion of local power. 

There is authority recognizing the propriety of the domiciliary 
representative taking possession of foreign assets when possible, 
and some even stating his obligation to do so.* If he does 





64 Swancy v. Scott, 9 Humph. (Tenn.) 327, 330 (1848). 

65 Dial v. Gary, 14 S. C. 573, 579 (1880). See also Grayson v. Robertson, 
supra, note 36; McCord v. Thompson, 92 Ind. 565 (1883); Brown v. Smith, 101 
Me. 545, 64 Atl. 915 (1906); Young v. O’Neal, supra, note 34. 

66 This is doubtless the explanation of the result in Putnam v. Pitney, supra, 
note 58. 

67 Matter of Ortiz’s Estate, 86 Cal. 306, 24 Pac. 1034 (1890); Putnam v. 
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secure such assets, he must account for them; to get them into 
the administration and devoted to the purposes for which ad- 
ministration is undertaken is the only possible reason for per- 
mitting him to touch them at all. 

The effect of a voluntary payment by a debtor to a domi- 
ciliary representative outside the state of the latter’s appoint- 
ment has been much litigated. Cases involving collection of 
negotiable paper by such representative present a separate prob- 
lem, where the payment is made to one holding the instrument. 
This situation has been considered above and the position taken 
that the holder of the note may properly be regarded as the owner 
of the obligation. Apart from this, however, the majority view 
of the courts is to the effect that a voluntary payment to the 
domiciliary representative who has not qualified in the state 
where the debtor pays him, is, at least in the absence of local 
creditors and a local ancillary representative, a valid discharge 
to the debtor.®® If the domicilary representative has “title,” 
the result is reached with perfect logic. But the same immunity 
from further payment by the debtor has been given where he 
has paid a foreign ancillary -representative.° Has such repre- 
sentative, then, “ title” to all decedent’s assets also? Suppose 





Pitney, supra, note 58; Klein v. French, 57 Miss. 662 (1880); Shultz v. Pulver, 
3 Paige (N. Y.) 182 (1832), aff'd, 11 Wend. (N. Y.) 363 (1833). Cf. Shinn’s 
Estate, 166 Pa. St. 121, 30 Atl. 1026, 1030 (1895). But see Cabanne v. Skinker, 
56 Mo. 357 (1874). See, in general, 45 Am. St. Rep. 688, note. Query, might not 
this action make him liable as executor de son tort when that liability exists, in the 
state where the property was situated? See Campbell v. Tousy, 7 Cow. (N. Y.) 
63 (1827); Atty. Gen. v. N. Y. Breweries Co., [1898] 1 Q. B. 205; Fugate v. 
Moore, 86 Va. 1045, 11 S. E. 1063 (1890). 

68 McPike v. McPike, 111 Mo. 216, 20 S. W. 12 (1892); Parsons v. Lyman, 
20 N. Y. 103 (1859). 

69 Wilkins v. Ellett, 9g Wall. (U. S.) 740 (1869); s. c., 108 U. S. 256 (1883); 
Selleck v. Rusco, 46 Conn. 370 (1878) ; Matter of Williams’ Estate, supra, note 60; 
Dexter v. Berge, 76 Minn. 216, 78 N. W. 1111 (1899) ; Gray’s Appeals, 116 Pa. St. 
256, 11 Atl. 66 (1887). Contra, Ferguson v. Morris, 67 Ala. 389 (1880) ; Richard- 
son v. Neblett, supra, note 63; and see Vaughn v. Barret, 5 Vt. 333 (1833). Full 
collections of decisions on the various phases of the question may be found in 
10 A. L. R. 276. See also R. B. Fizzell, “ Payment of Debt to Foreign Representa- 
tives or Heirs,” 21 Mo. Bar Butt., Law Series, No. 18; 1 WOERNER, Op. Cit., 
§ 161. 

70 Wilkins v. Ellett, supra, note 57; Morrison v. Berkshire L. & T. Co., 229 
Mass. 519, 118 N. E. 895 (1918). Contra, Wolfe v. Bank of Anderson, 123 S. C. 
208, 116 S. E. 451 (1923), noted in 37 Harv. L. Rev. 264. 
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that at the time the debtor makes his payment to the foreign 
representative, an ancillary representative has been appointed in 
the state, but the debtor is ignorant of the appointment. The 
cases enlarging on the “ title” theory as the explanation of the 
domiciliary appointee’s power, admit that his title to local assets 
is divested by the appointment of a local representative. Yet. 
while there is some difference of opinion, there is substantial 
authority holding that the payment to the foreign representative 
by the debtor who is ignorant of the local representative’s ap- 
pointment relieves him from further liability." This rule cer- 
tainly works to the advantage of the debtor in relieving him 
from ascertaining at his peril whether or not a local representa- 
tive has been appointed. 

The result of the decisions, it is submitted, does not require 
any reference to title of the chose in action as an explanation. 
It might be conceded that payment by the debtor to this foreign 
representative is not technically a good payment. But it is 
convenient not to be compelled to have local administration 
everywhere there is a debtor. If the money has gone to a 
properly appointed representative of the estate, it must be ac- 
counted for by him, and will be used in the way that the 
machinery of administration is designed to insure. [If it is so 
used, to make the debtor pay twice merely in the interests of 
double administration is neither just nor necessary. If local 
creditors are prejudiced,’? or the money has not gone as the 
local law directs,”* it may well be that the debtor will not be 
discharged. : 

There remains to be considered the effect of an assignment 
of a claim by the domiciliary representative, where the assignee 
is seeking to sue the debtor in a state where the representative 
has not qualified. Many of these cases, as they appear in the 





71 Ames v. Citizens Nat. Bank, 105 Kan. 83, 181 Pac. 564 (1919) (representa- 
tive to whom payment was made, held negotiable instruments) ; Compton’s Adm’r 
v. Borderland Coal Co., 179 Ky. 695, 201 S. W. 20 (1918) ; Maas v. German Sav. 
Bank, 176 N. Y. 377, 68 N. E. 658 (1903). See Note, 4 Car. L. REv. 4096. 

72 But the Maryland court has declared: “ The validity of the payment does 
not in our opinion depend in any manner upon the fact of the non-existence of 
debts against the deceased in this State.” Citizens’ Nat. Bank v. Sharp, 53 Md. 
521, 530 (1879). 

73 See Richardson v. Neblett, supra, note 63. 
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books, involve the transfer of negotiable paper by the repre- 
sentative, and a suit by the transferee.* There is no difficulty 
involved in allowing suit by the transferee if the mercantile view 
of negotiable paper, set out above, is accepted. The repre- 
sentative who holds the instrument holds the property and may 
dispose of it in the course of administration as he would dispose 
of any other part of the personal estate of the decedent in his 
possession. The transferee’s title should be recognized every- 
where. Nor should it make a difference that the note is secured 
by a mortgage on foreign land. The domiciliary representative 
cannot of course assert control over foreign land, but if he may 
effectively transfer the note, the interest in the security should 
follow. 

There is authority recognizing the rights of the assignee, based 
upon the domiciliary representative’s ownership of the decedent’s 
personalty everywhere, whether the claim against the debtor was 
evidenced by a negotiable instrument or not.” But the decisions 
are not unanimous.” It has also been held that the assignee 
cannot prevail where there is ancillary administration within the 
state."’ A further limitation-has been made in at least one case 


to the effect that the assignment is effective only as to a debtor 
who was domiciled in the state where the representative had 
qualified at the time the assignment was made.” Putting aside 
the negotiable instrument cases for the special reasons already 
given, it is difficult to see how this representative, acting under 





74 See, e.g., General Conf. Ass’n v.-Mich. etc. Ass’n, supra, note 29; Andrews v. 
Carr, 26 Miss. 577 (1853); Gove v. Gove, supra, note 29; Mackay v. St. Mary’s 
Church, supra, note 29; Munson v. Exchange Nat. Bank, 19 Wash. 125, 52 Pac. 
1o1r (1898). In Luce v. M. & L. R. R., supra, note 42, there was involved a 
transfer of stock by the representative who had the certificates. 

75 See cases in note 74, supra, and Petersen v. Chem. Bank, 32 N. Y. 21 (1865) 
(a leading case) ; Matter of Cape May Nav. Co., supra, note 42 (semble); Camp 
v. Simon, 23 Utah 56, 63 Pac. 332 (1900); for collection of authorities, including 
the mortgage cases, see 10 A. L. R. 281, note. 

76 Stearns v. Burnham, 5 Greenl. (Me.) 261 (1828) (promissory note) ; Brown 
v. Smith, ror Me. 545, 64 Atl. 915 (1906) (note secured by mortgage on local 
land) ; Reynolds v. McMullen, 55 Mich. 568, 22 N. W. 41 (1885) (mortgage on 
Michigan land, and foreign representative acting without court authorization) ; 
McCarty v. Hall, 13 Mo. 480 (1850) (promissory note); Heyward v. Williams, 
57 S. C. 235, 35 S. E. 503 (1899). See also reference to A. L. R., supra, note 75. 

77 Du Val v. Marshall, 30 Ark. 230 (1875); Murphy v. Crouse, 135 Cal. 14, 
66 Pac. 971 (1901). 

78 Elmer v. Hall, 148 Pa. St. 345, 23 Atl. 971 (1892). 
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the authority of the court of the state of his appointment, can 
exert legal control over the claim against the foreign debtor. But 
if the value realized from the claim comes to the representative to 
be available for the purposes of administration, the same general 
considerations are applicable as in the case of voluntary payment 
by the debtor to the foreign representative. 


WHEN ACTION IS NOT IN REPRESENTATIVE CAPACITY 


It has already been stated that a representative of a deceased 
person may not, without a statute so permitting, sue in the 
courts of another state on a claim of the decedent. Suppose, 
however, that the representative, in handling the affairs of the 
estate, has sold goods to a debtor who is now suable only in 
another state. Must the representative qualify there before he 
can sue the debtor? This claim does not run to the decedent, 
obviously, since it came into existence after his death. And the 
“estate ” is neither an individual nor a corporation. The new 
claim runs to the representative as an individual, though since he 
acquired it in the course of the business as administrator, he 
must account for what he collects upon it. His suit in the 
foreign state is as an individual; suing as executor or administra- 
tor is merely descriptio personae. He may, then, sue or be sued 
upon such an agreement in another state.” The representative 
to whom such claim runs, or his assignee, is the proper and only 
proper person to enforce it. An interesting Delaware case brings 
out the point.*° The decedent, domiciled abroad, had signed a 
note as co-guarantor with another. After decedent’s death the 
principal debtor defaulted and the domiciliary representative 
paid the creditor. A suit was then brought by an ancillary ad- 
ministrator in Delaware to compel contribution by the co-guar- 
antor. The court held that the action would not lie. The claim 
belonged to the representative who had made the payment; be- 
tween him and the instant plaintiff there was no privity. 

If the administrator has taken a note from the debtor in 
payment for the goods, the debtor must pay this administrator 





79 Johnson v. Wallis, 112 N. Y. 230, 19 N. E. 653 (1889). 
80 De Paris v. Wilmington Trust Co., 30 Del. 178, 104 Atl. 691 (1918), 1 
A. L. R. 1352, and annotation. 
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or his transferee. A payment to an ancillary representative at 
the domicil of the debtor is no discharge.** And obviously the 
representative as payee of such a note could transfer it to a third 
party.®” 

The same analysis is applicable where the representative has 
reduced a claim belonging to the decedent to judgment. This 
new cause of action never belonged to the decedent;** the 
representative may sue upon it wherever he finds the debtor, 
“and the addition of his title in the declaration is a mere de- 
scription which is rejected as surplusage.” ** This entirely sound 
result is supported by many decisions.*° On the same principle 
an administrator de bonis non may sue his predecessor in a 
foreign state for the balance found by his own court to be 
due.** 

The principle that the administrator or executor is precluded 
from bringing actions in the courts of states outside the state 
of his appointment only as to those matters in which he must 
act in his representative capacity is further applied in other 
situations. If he is asserting a claim or right running to him, he 
may sue as any other person may sue, even though he acquires 


the claim while acting as representative and must account to the 
court which appointed him for what he receives. Thus when 
the legal title to property has vested in him under the law of 
the state of his appointment, he may sue for its recovery in 
another state.** Again, the representative may execute, as 
persona designata, a power of sale contained in a mortgage,* 





81 McCord v. Thompson, supra, note 65. 

82 Mackay v. St. Mary’s Church, supra, note 29. 

83 “The debt was merged in the judgment which belonged to the administrator 
personally, subject to the duty to account to the estate of the decedent in the state 
of the latter’s domicile. He holds the legal title, subject only to his trust as 
administrator.” Hare v. O’Brien, 233 Pa. St. 330, 334, 82 Atl. 475 (1912). 

84 Moore v. Kraft, 179 Fed. 685 (7th Circ., 1910). 

85 Moore v. Kraft, supra, note 84; Lewis v. Adams, 70 Cal. 403, 11 Pac. 833 
(1886) ; Talmage v. Chapel, 16 Mass. 71 (1819); Miller v. Hoover, supra, note 50; 
Hare v. O’Brien, supra, note 83, 39 L. R. A. (N. Ss.) 430 and cases cited in note. 
But see Morefield v. Harris, 126 N. C. 626, 36 S. E. 125 (1900). 

86 Moore v, Fields, 42 Pa. St. 467 (1862). 

87 Patchen v. Wilson, 4 Hill (N. Y.) 57 (1842); Hill v. Barton, 194 Mo. App. 
325, 188 S. W. rros (1916). 

88 Doolittle v. Lewis, 7 Johns. Ch. (N. Y.) 45 (1823); Thurber v. Carpenter, 
18 R. I. 782, 31 Atl. 5 (1895); Hayes v. Frey, 54 Wis. 503, 11 N. W. 695 (1882). 
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or sell real estate in a foreign state as donee of a power in trust 
conferred by will. The authority as trustee has “no necessary 
relation to the office of executor, and might with equal propriety 
have been conferred upon any others not named as executors.” * 
And one who, under the civil law, is donee of the universality 
of the personal and real estate of the testator may sue in a 
foreign state as owner.*° 


Actions AGAINST FOREIGN REPRESENTATIVES 


An executor or administrator, appointed in one state, is not 
subject to suit in his representative capacity in the courts of 
another state under the laws of which he has not qualified as 
representative.” The foreign representative is an officer of the 
court which appointed him and subject to control by that court, 
and is not to be interfered with by the courts of other states. 
Furthermore, so far as obligations incurred by the decedent are 
concerned, the representative’s duty is only to pay them out of 
the property of the decedent which comes to his possession, and 
in the manner directed by law. If he were to be made liable to 
suit other than in the state of appointment, if the judgment ran 
against him personally, he would be made liable on an obligation 
of another; if it directed that he pay from the estate of the 
decedent in his possession, it would amount to an assumption 
of control over property under course of administration in the 
courts of another state. ‘“ The accepted theory of adminis- 
tration is that the right and liability is: purely representative, 
and exists only by force of the official character, and so can not 
pass beyond the jurisdiction which grants it, and reserves to 
itself full and exclusive authority over all assets of the estate 
within its limits.” 

That a suit was begun upon the claim in question against the 





8® Green v. Alden, 92 Me. 177, 181, 42 Atl. 358, 359 (1898). 

90 Vanquelin v. Bouard, 15 C. B. (N. S.) 341 (1863). 

91 Vaughan v. Northup, 15 Pet. (U. S.) 1 (1841); Jefferson v. Beall, 117 Ala. 
436, 23 So. 44 (1898); Greer v. Ferguson, 56 Ark. 324, 19 S. W. 966 (1802); 
Hedenberg v. Hedenberg, 46 Conn. 30 (1878); Judy v. Kelley, 11 Ill. 211 (1849); 
Campbell v. Sheldon, 13 Pick. (Mass.) 8 (1832). See annotation upon this and 
points following in 27 L. R. A. ror. 

92 Jefferson v. Beall, 117 Ala. 436, 439, 23 So. 44 (1898). 
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decedent in his lifetime is immaterial. Upon his death personal 
jurisdiction over him was perforce lost. A judgment rendered 
against one not authorized to affect the estate cannot create 
an obligation against it, and, as has been said, the foreign 
representative is not so authorized.** That the representative 
appears in the suit brought in a state where he has not been 
appointed does not confer jurisdiction in matters affecting the 
estate.°* In an ordinary personal action, consent by personal 
appearance confers jurisdiction, but the question here is that of 
the representative’s authority to affect the estate, and he cannot 
enlarge his authority by assumption. ‘ Consent cannot give such 
jurisdiction, or extend the limited authority of the administra- 
tion to extra-territorial acts resulting in judgments against the 
assets of the estate.” °° 

The limitation just set out does not apply where the repre- 
sentative is being sued upon a claim which has arisen, not against 
the decedent, but against the representative. For instance, if 
an administrator, in the course of handling the affairs of the 
decedent, makes a contract, he may be sued upon that contract 
wherever he is served with process.* It is his contract even 
though he may be entitled to reimbursement from the estate for 
expenditures thereupon, for the decedent obviously cannot incur 
new obligations, and the “estate ” is not a legal entity. 

The immunity of an executor or administrator outside the state 
where appointed is further cut down, at least by some authorities, 
in other situations. Perhaps the strongest case for allowing the 
representative to be sued is where he takes property which is part 
of the estate, and goes into another state and wastes it, or is 
about to convert it to his own use. In such a case, it is said 
that equity will grant relief “to any person whose interest is 
thereby jeoparded, on the ground that, where a trust fund is in 
danger of being wasted or misapplied, the court of chancery, on 
the application of those interested, will intervene to protect the 











































938 Greer v. Ferguson, supra, note 91; Judy v. Kelley, supra, note 91. And see 
Brown v. Fletcher’s Estate, 146 Mich. 401, 109 N. W. 686 (1906), 15 L. R. A. 
(N. s.) 632, and cases cited in annotation. 

94 Greer v. Ferguson, supra, note 91; Judy v. Kelley, supra, note 91. But see 
Newark Sav. Inst. v. Jones’ Ex’r, 35 N. J. Eq. 406 (1882). 
%5 Jefferson v. Beall, 117 Ala. at 440, 23 So. at 44. 
86 Johnson v. Wallis, supra, note 79. 
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fund from loss.” °’ This doctrine has been recognized and ap- 
plied in a considerable number of cases on various states of 
facts ** and is said to be necessary to prevent a failure of justice.” 

Other cases, fewer in number, allow an action to be brought 
against the foreign representative when he has assets of the 
estate in his possession in the state where the action is brought. 
This cannot be on the ground of the representative’s misconduct, 
for the bringing of property of the estate to another state may 
be entirely proper for its conservation, or very helpful in dis- 
posing of it most advantageously. Some courts allow the foreign 
representative to be sued wherever he may be personally 
served.'** Statutes may also be found allowing actions to be 
brought against foreign executors and administrators, sometimes 
providing that they may be sued in the same manner as any non- 
resident.’ 

It is, perhaps, futile to object to a doctrine as well settled as 
the first of those above mentioned, that of allowing suit against 
the representative who has assets within the state which he is 
alleged to be about to misapply. But this doctrine, and, a 
fortiori, the extensions of it, present some difficulties. The 
necessity of such intervention to prevent failure of justice is not 


entirely clear. That the representative is not at the time in the 
state where he was appointed does not relieve him from the re- 
sponsibilities assumed when he took his oath of office. He be- 
came an officer of that court, and is subject to its decrees, 





97 y WOERNER, Op. cit., § 164. See Falke v.. Terry, 32 Colo. 85, 75 Pac. 425 
(1904). 

98 Clopton v. Booker, 27 Ark. 482 (1872); Falke v. Terry, supra, note 97; 
Cutrer v. Tennessee, 98 Miss. 841, 54 So. 434 (1910), noted in 11 Cor. L. Rev. 
563, 24 Harv. L. Rev. 664; Bergman v. Lord, 194 N. Y. 70, 86 N. E. 828 (1909). 

88 Johnson v. Jackson, 56 Ga. 326 (1876) ; Cutrer v. Tennessee, supra, note 98. 
See Helme v. Buckelew, 229 N. Y. 363, 128 N. E. 216 (1920). 

100 Oney v. Ferguson, 41 W. Va. 568, 23 S. E. 710 (1895); Fugate v. Moore, 
86 Va. 1045, 11 S. E. 1063 (1890). 

101 Keiningham v. Keiningham’s Ex’r, 24 Ky. L. Rep. 1330, 71 S. W. 497 
(1903) ; Laughlin v. Solomon, 180 Pa. St. 177, 183, 36 Atl. 704 (1897) (subject to 
the qualification, ‘“‘ unless it trenches unduly on the jurisdiction of another court 
already attached, or would expose parties subject to such jurisdiction to inequitable 
burdens.”). 

102 See Dewey v. Barnhouse, 75 Kan. 214, 88 Pac. 877 (1907); Heime 2. 
Buckelew, supra, note 99; McMaster v. Gould, 240 N. Y. 379, 148 N. E. 556 
(1925). 
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whether he is now in the state or not."°* If he has misconducted, 
or is about to misconduct himself in the discharge of his duties 
as representative, the court which appointed him may take such 
action as the circumstances require and the law provides. 

In the second place, such action against a foreign representa- 
tive would seem to be imposing a new obligation upon him. 
Upon his appointment he became the owner of the goods of the 
decedent which came to his hands, subject only to his duty to 
account to the court which appointed him, for such disposition 
of them as that court, under the law, may require.*°* May not 
the representative, then, rightfully insist that what he does with 
these goods is a matter which concerns only himself and the 
court which appointed him? 

Further, if a judgment secured against the representative is 
to be enforced by seizing property in his hands on execution, 
the orderly process of administration is surely interfered with. 
One of the purposes of administration is to provide a method 
of proving claims, the order in which they shall be paid, and a 
proper basis for apportionment if the assets are insufficient to 
pay all claims. If a plaintiff may proceed against the repre- 
sentative outside the regular process of administration, the 
purpose back of the provision for administration machinery is 
defeated.*°* And such suit against the foreign representative 
amounts to allowing the state of the forum to administer assets 
properly under the control of another state, even if the forum 
purports to follow the rules as to the representative’s responsi- 
bility imposed by the state of his appointment.*” 

Professor Beale has made the following comment on the New 
York statute providing for actions against foreign administrators 





103 Michigan Trust Co. v. Ferry, 228 U. S. 346 (1913); Fitzsimmons v. John- 
son, 90 Tenn. 416, 17 S. W. 100 (1891). 

104 “ An executor or administrator, duly appointed under the authority and 
jurisdiction of another state or country, acquires a good title to the personal prop- 
erty and assets of his intestate, which are there found, and which come to his hand 
by virtue of such appointment, and that he is to be held accountable therefor only 
in the legal tribunals of the state or country under which he holds his office.” 
Norton v. Palmer, 7 Cush. (Mass.) 523, 524 (1851). 

105 See discussion by Judge Cardozo in Helme v. Buckelew, supra, note 99. 

106 That the liability is that of the state of appointment is said in Johnson v. 
Jackson, supra, note 99; Hoskins v. Sheddon, 70 Ga. 528 (1883). 
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and executors." “... But it is submitted that it is impossible 
to render a personal judgment against a foreign representative. 
The claim is not against him; apart from the Statute of Execu- 
tors, which is reénacted in every state, the executor would be no 
more liable to pay the debt of the deceased than the heir or any 
other stranger to the contract. The statute has a double opera- 
tion; first, it keeps the debt alive; second, it directs the repre- 
sentative to pay it out of the property of the deceased, a trust 
which the representative undertakes only if he takes such prop- 
erty. It is not possible to impose such an obligation upon a 
person without his consent; and the foreign executor, having 
received no property from New York, has given no consent to 
pay.” 

The New York statute, purporting to permit the rendition of 
a personal judgment against foreign representatives, has been 
declared unconstitutional.*” 


FOREIGN JUDGMENT AGAINST FOREIGN REPRESENTATIVE 


It has been seen that an administrator or executor, appointed 
in one state, is not subject to suit in his representative capacity 
in another. Suppose, however, that the foreign suit was brought 
against a representative who had qualified under the laws of the 
foreign state. This representative may have been another indi- 
vidual or, what commonly occurs, the representative appointed 
at the forum may also have qualified as representative in the 
foreign state. Suppose the claim in judgment in the foreign 
state is rendered against the representative, but is not paid. 
Now the claimant seeks to collect locally. Shall he proceed upon 
his original claim, or can he rely upon his foreign adjudication 
of the matter as conclusive of the obligation? 

The answer to the general question is clearly settled by au- 
thority. The plaintiff must present and prove his original claim; 
the judgment against the foreign representative is res inter alios 





107 Joseph H. Beale, “ The Progress of the Law — The Conflict of Laws,” 34 
Harv. L. Rev. 50, 62, 63. See also, on the point in general, the following Notes: 
11 Cor. L. Rev. 563; 24 Harv. L. Rev. 664; 20 ibid. 442. 

108 McMaster v. Gould, supra, note 102. See also Helme v. Buckelew, supra, 
note 99. 
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acta, and of no local effect.*°”° In the recent case of Nash v. 
Benari,’*® the court said: “ Where administrations of the estates 
of the same intestate are granted to different persons in different 
states they are so far deemed independent of each other that 
a judgment obtained against one will furnish no right of action 
against the other, to affect assets received by the latter in virtue 
of his own administration; for in contemplation of law there is 
no privity between him and the other administrator. ... The 
fact that one and the same person is administrator in both States 
does not alter the doctrine. . . . The two administrations are 
entirely unrestricted by each other... .” The rule is not 
changed by the fact that the judgment was rendered in an action 
begun against the debtor in his lifetime, and continued, after 
his death, against the representative appointed where the action 
had been pending.” 

That the rule makes for some inconvenience is apparent. It 
compels a creditor to select the particular administration where 
there are sufficient assets to pay in full all claims presented there, 
or to be prepared to establish the facts upon which he bases his 
claim all over again as many times as he has to prove it in order 
to collect. One trial does not make an end of the litigation. Yet 
the rule is logically sound. Each administrator can be ordered 
to pay the claims against the decedent only out of assets in his 
possession, which he holds under orders from the court of the 
state of his appointment. That the court in X has ordered the 
administrator there to pay money of the estate in his hands to C, 
cannot impose upon the representative in Y an obligation to do 
the same thing with assets there.’ It may be that C’s claim in 


- 


109 Stacy v. Thrasher, 6 How. (U.S.) 44 (1848); Johnson v. Powers, 139 U. S. 
156 (1891); Johnston v. McKinnon, 129 Ala. 223, 29 So. 696 (1906); Richards v. 
Blaisdell, 12 Cal. App. 101, 106 Pac. 732 (1909), noted in 23 Harv. L. Rev. 565; 
Strauss v. Phillips, 189 Ill. 1, 59 N. E. 560 (1901); Creswell v. Slack, 68 Ia. 110, 
26 N. W. 42 (1885); Nash v. Benari, 117 Me. 491, 105 Atl. 107 (1918); Braith- 
waite v. Harvey, 14 Mont. 208, 36 Pac. 38 (1894); State v. Fulton, 49 S. W. 297 
(Tenn. Ch. App., 1898). See annotation, 3 A. L. R. 64. 

110 t17 Me. 491, 493, 105 Atl. 107, 108 (1918). 

111 Brown v. Fletcher’s Estate, 146 Mich. 401, 109 N. W. 686 (1906), aff’d, 210 
U. S. 82 (1908). Contra, Creighton v. Murphy, 8 Neb. 349, 1 N. W. 138 (1879). 

112. See Stacy v. Thrasher, supra, note 109. “The different administrators 
deriving authority, as such, from different sovereignties are independent of 
each other, and acquire rights over different assets, except as the residuums of 
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Y must be deferred until certain other claims are there dis- 
charged. 

Applying the general rule, a judgment of the state of his ap- 
pointment against a domiciliary administrator gives no basis for 
an action in another state against an administrator there ap- 
pointed.*** A fortiori, a judgment in another state against the 
administrator gives no basis for action in the state of principal 
administration against the domiciliary representative *** nor does 
a judgment against the administrator with the will annexed afford 
a basis for action against the executor appointed at the last 
domicil of the decedent.’*® 

A distinction has been suggested in case of a judgment secured 
against a foreign executor, a distinction having its origin in the 
source of title. ‘The executor’s interest in the testator’s estate 
is what the testator gives him. That of an administrator is only 
that which the law of his appointment enjoins.” *’® Because of 
this difference it has been held that there is privity between 
executors of the same decedent. Thus, where the same person 
was executor in two states, a judgment rendered against him in 
the court of primary administration was conclusive in the courts 
where the administration was ancillary.” 

Since this question is the effect that must be given in one state 
of the United States to a judgment of a court in another, the 
United States Supreme Court has the final authority upon it, 
there being involved an application of the full faith and credit 
clause of the Constitution. In Hill v. Tucker *** the rule was laid 





ancillary administrations may by transmission to the primary administration be- 
come assets thereof.” McCord v. Thompson, 92 Ind. 565, 568 (1883). 

118 Creswell v. Slack, supra, note 109; Nash v. Benari, supra, note 1009. 

114 Stacy v. Thrasher, supra, note 109; Braithwaite v. Harvey, supra, note 109. 

115 Brown v. Fletcher’s Estate, supra, note 111. 

116 Hill v. Tucker, 13 How. (U. S.) 459 (1851). See the discussion in Helme 
v. Buckelew, supra, note 99; McMaster v. Gould, supra, note 108. 

117 Owsley v. Central Trust Co., 196 Fed. 412 (S. D. N. Y., 1912) ; Garland v. 
Garland, 84 Va. 181, 4 S. E. 334 (1887). See Carpenter v. Strange, 141 U. S. 87 
(1891), discussed infra. In Louisiana it has been held that a judgment against an 
executor may be enforced against him in another state in which he has been ap- 
pointed executor, Turley v. Dreyfus, 33 La. Ann. 885 (1881) ; and in two cases an 
executor has been allowed to be sued personally on a judgment rendered against 
him in another state. Latine v. Clements, 3 Ga. 426 (1847); White v. Archbill, 2 
Sneed (Tenn.) 588 (1855). 

118 Supra, note 116. This case came up from a lower federal court in Louisiana, 
not on a writ of error to a state court upon a federal question. 
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down that there was privity between the executors of the same 
decedent, that a judgment against one in one state was admissible 
in an action against another in a different state. But the judg- 
ment was not conclusive, it was said, but could be admitted to 
show the demand had been carried into judgment against one, 
and that the others were precluded by it from pleading prescrip- 
tion or the statute of limitations upon the original cause of 
action.""® This position is obviously anomalous; if the judgment 
is entitled to faith and credit and to be given effect in the 
second state, it must be given full faith and credit. In the later 
case of Carpenter v. Strange,’”° the court held that a judgment in 
a state court against an executrix, at the domicil of the testator, 
was conclusive against the executrix in another state, where 
letters testamentary were later taken out, in a suit between the 
same parties for the same purpose. Still later, it was held that 
there was no denial of full faith and credit when Michigan 
refused to give effect, as against the Michigan domiciliary execu- 
tor, to a judgment against the administrator cum testamento 
annexo of the same decedent in another state.’ 

It would be convenient to have one adjudication of a matter 
settle it, but no more so with executors than administrators. 
Under modern statutes the common law distinction between 
executors and administrators has been greatly modified.” 
“Naming one as executor does not make him one, but gives him 
the right to become such by complying with the conditions of 
the statute.” *** “ And though an executor receives his power by 
the will of the testator . . . the validity of his acts in that 
capacity depend wholly on the probation of the will of the pre- 
rogative court within the limits of that local jurisdiction in which 
he claims the power to act.” *** The authority of both adminis- 
trator and executor would seem to be limited to the authority 





119 See Hopper v. Hopper, 125 N. Y. 400, 26 N. E. 457 (1801) (semble). 

120 yar U. S. 87 (1891). 

121 Brown v. Fletcher’s Estate, supra, note 111. For collection of decisions, 
see 3 A. L. R. 67, note. 

122 y WOERNER, OP. cit., § 172. 

123 In re Birkholz’s Estate, 197 N. W. 896 (Ia., 1924). Almost identical lan- 
guage is found in Stagg v. Green, 47 Mo. 500 (1871). 

124 Hobart v. Conn. Turnpike Co., 15 Conn. 145, 147 (1842). See also 
McMaster v. Gould, 240 N. Y. 379, 148 N. E. 556 (1925). 
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of the appointing state in just the same way, and the same would 
seem equally true of liabilities imposed. The distinction made in 
the Supreme Court cases, between the requirement for giving 
faith and credit when one person has qualified as executor in 
both states concerned, and the absence of such requirement when 
a judgment against an administrator cum testamento annexo 
is sought to be enforced against an executor, would seem to rest 
upon the authority of the court which made it rather than upon 
any satisfactory reason.**® 

The principle that the representative of the decedent in one 
state is not in privity with the representative appointed in an- 
other, is shown in other situations. Thus, a judgment against 
an ancillary administrator in an action brought by him in one 
state does not preclude the administrator in another state from 
suing upon the claim.**® Nor should the fact that the prosecution 
of the claim is barred by the statute of limitations in one state 
where there has been administration of decedent’s property 
preclude an action upon the claim in another, where the statute 
has not run.*** Suppose a creditor presents a claim against the 
estate and it is disallowed, judgment being entered against the 
claimant. Is he barred from prosecuting the same claim against 
the representative in another state? Some decisions have so 
held.**® But such a holding, it is submitted, cannot be sustained 
on principle. Surely there is no more privity between the various 
representatives of the same decedent when the claim is decided 
against the claimant than when it is decided in his favor; the 
matter is res inter alios acta in one ‘case as much as in the other. 


ProoF AND PAYMENT OF CLAIMS 


All questions of priority in the payment of claims, both in the 
domiciliary and ancillary jurisdictions, are determined by the 





125 See Note, 10 Cor. L. Rev. 248. 

126 Ingersoll v. Coram, 211 U. S. 335 (1908), noted in 9 Cor. L. Rev. 248. 
See also Aspden v. Nixon, 4 How. (U. S.) 467 (1846). 

127 Borer v. Chapman, 119 U. S. 587 (1887) ; Wilson v. Hartford Fire Ins. Co., 
164 Fed. 817 (8th Circ., 1908), 19 L. R. A. (N. s.) 553 and note citing also some 
decisions contra. 

128 Goodall v. Marshall, 14 N. H. 161 (1843); Sanborn v. Perry, 86 Wis. 361, 
56 N. W. 337 (1893). Cf. Taylor v. Baron, 35 N. H. 484 (1857). 
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law of the forum.**® In the absence of proof that they have 
received something abroad, foreign creditors are allowed, accord- 
ing to the rule generally followed, to come in on the same basis 
as local creditors of the same class.**° In a few cases it has been 
held that they may not do so in an ancillary administration.** 
An ancillary administrator may be authorized to sell land to 
pay debts proved in the state of ancillary administration, not- 
withstanding the personal estate at the domicil has not been 
exhausted.*** 

Suppose the decedent left insufficient property to pay all his 
debts. Since the administration is a separate affair in each 
state, should the court disregard the general situation and order 
payment or distribution as though the problems of the local 
administration were the only ones to consider? The cases show 
a disposition to regard the estate as a whole in order to do 
justice to creditors even though logically each administration is 
separate.’** Distribution will not be ordered at the place of 
ancillary administration where it is shown that there are unpaid 
creditors at the domicil, and insufficient assets to pay them." 
Where a creditor has received a dividend from the ancillary 


administration, this will be counted before he can share in a pay- 
ment at the place of domiciliary administration, there being 
insufficient funds to pay all in full.*° Local land has been 
ordered sold, even where there were no local debts, in order that 
the fund could be transmitted tothe place of principal adminis- 


tration, where the funds were insufficient to pay creditors.’*° 





129 Smith v. Union Bank of Georgetown, 5 Pet. (U. S.) 518 (1831); 1 WoER- 
NER, Op. cit., § 166. 

130 McKee v. Dodd, 152 Cal. 637, 93 Pac. 854 (1908); Tyler v. Thompson, 
44 Tex. 497 (1876); Estate of Hanreddey, 176 Wis. 570, 186 N. W. 744 (1922). 
See note, L. R. A. 1915 F 1041. 

181 See note, L. R. A. 1915 F 1041, 1045. 

132 Rosenthal v. Renick, 44 Ill. 202 (1867); Cowden v. Jacobson, 165 Mass. 
240, 43 N. E. 98 (1896) ; Lawrence’s Appeal, 49 Conn. 411 (1881). 

133 See discussion in Dawes v. Head, 3 Pick. (Mass.) 127 (1825). 

134 In re Estate of Gable, 79 Ia. 178, 44 N. W. 352 (1890). 

135 Ramsay v. Ramsay, 106 Ill. 179, 63 N. E. 618 (1902). But a creditor who 
has received full payment in the ancillary jurisdiction cannot be compelled by the 
court of the domicil of the decedent to refund a part of what he has received. 
Schneller v. Vance, 8 La. 506 (1835). 

136 Dow v. Lillie, 26 N. D. 512, 144 N. W. 1082 (1914), L. R. A. 1915 D 754 
and note. 
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And a recent case holds that where the estate is insolvent “ the 
several courts administering the affairs of the deceased, each 
being apprised of that situation, must no longer consider the 
assets within their respective controls as separate and distinct 
funds for distribution to the creditors within such jurisdictions, 
but as one entire fund in which all creditors of the deceased 
having just claims of equal standing shall share pro rata.” **' 
The solution of some of the questions presented is one involving 
serious practical difficulties *** but the effort to do justice to all 
creditors is surely one to be commended. 


Wipow’s ALLOWANCE 


Statutes frequently make provision for payments out of the 
property of a decedent as an allowance to the widow, or widow 
and minor children, not by way of a distributive share of the 
estate, but in addition to it. The purpose is to provide for 
support in the emergency created in the loss of the head of the 
family. The general conditions governing the granting or with- 
holding of the allowance do not concern us here."*® Will such an 


allowance be ordered at the place of ancillary administration of 
a decedent’s estate? It has been held not, at least where the 
widow herself is a nonresident,’*® the idea being that this is a 
matter of local regulation for the domicil to determine. Possibly 
the widow might secure, at the ancillary administration, the 
allowance to which she is entitled under the domiciliary law.” 
If the widow is a resident, thoug’ the husband was a nonresident 
who had wrongfully abandoned her, it has been held that she was 





187 Estate of Hanreddey, 176 Wis. 570, 575, 186 N. W. 744, 746 (1922). Other 
instances of treating the estate as a whole may be found where no question of 
insolvency is presented. Thus, in paying legacies, legatees were compelled to allow 
for what they had received upon intestate distribution in California property. 
In re Lawrence’s Will, 93 Vt. 424, 108 Atl. 387 (1919). Cf. Tod v. Mitchell, 228 
Mass. 541, 117 N. E. 899 (1917). 

138 See 1 WOERNER, Op. cit., § 167. 

139 For general discussion, see 1 WOERNER, OP. Cit., § 89. 

140 Smith v. Howard, 86 Me. 203, 29 Atl. 1008 (1894). See cases collected in 
11 L. R. A. (N. Ss.) 361, note. 

141 See Smith v. Howard, supra, note 140, and cases cited 11 L. R. A. (N. 5S.) 
at 363. But see Smith v. Smith, 174 Ill. 52, 50 N. E. 1083 (1898) (allowance not 
recoverable when not allowed by local law). 
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entitled to an allowance out of local property,’*? a result seem- 
ingly in accordance with the purpose of the statute in providing 
for support. But a nonresident widow has been denied a local 
allowance, on the ground that the statute was one of exemption, 
not applicable to nonresidents.*** 


ACCOUNTING AND DISTRIBUTION 


The ancillary representative is responsible only to the court 
that appointed him.*** If, in accordance with the order of the 
court, he transmits the balance remaining in his hands to the 
domiciliary representative, his responsibility ceases.**° Nor does 
his accountability in the state of ancillary administration extend 
to assets received by him in the state of the principal adminis- 
tration.*** All this is a logical application of the principle that 
the administration of the estate in each state is an independent 
matter. If, in closing up the ancillary administration, the bal- 
ance of the assets are transmitted to the representative at the 
domicil of the decedent, that representative must account for 
what he receives.*** The account can be reopened in the state 
of principal administration, if necessary.**° 

After payment of claims and expenses of administration the 
goods of one who died intestate are, by the general common law 
rule, distributed according to the rules of distribution of his 
domicil. If he left a will, the domiciliary rule is, unless a state 
has changed the criterion, the test of its validity. Should the 
amount remaining after payment of debts and expenses of an- 
cillary administration be sent back to the principal administra- 
tion for distribution? It does not follow that distribution must 
be made there and there only merely because that law is looked 





142 Jones v. Layne, 144 N. C. 600, 57 S. E. 372 (1907). 

143 Krumenacker v. Andis, 38 N. D. 500, 165 N. W. 524 (1917), noted in 18 
Cor. L. Rev. 494, 2 Minn. L. REv. 390. 

144 Matter of Crawford, 68 Ohio St. 58, 67 N. W. 156 (1903). 

145 Emery v. Batchelder, 132 Mass. 452 (1882). 

146 Fay v. Haven, 3 Met. (Mass.) 109 (1841); Wirgman v. Provident L. & 
T. Co., 79 W. Va. 562, 92 S. E. 415 (1917), L. R. A. 1918 E 715 and note. 

147 Conover v. Chapman, 2 Bail. (S. C.) 436 (1831). See Jennison v. Hap- 
good, 10 Pick. (Mass.) 77 (1830). 

148 Leach v. Buckner, 19 W. Va. 36 (1881). 
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to in order to determine how it shall be made. If the general 
rule has been changed and assets are distributed according to the 
local rule and not that of the decedent’s domicil, there is no 
object in ordering the balance sent back to the domicil unless 
needed to pay debts.’ Whether distribution will be ordered 
locally or the balance sent to the place of principal administra- 
tion is a question of discretion in the individual case.‘ Ordi- 
narily it will be ordered sent to the place of principal adminis- 
tration..** But if the legatees or distributees are local citizens 
and the principal administration is beyond the seas, the court 
will avoid needless expense and delay by allowing a distributee *” 
or legatee *** his share out of local assets. If the money is needed 
to pay creditors at the principal administration, local distribution 
will not be ordered.*™ 


The greatest problem in administration of affairs of decedents 
from their conflict of laws aspect is that created by the entirely 
correct and logical theory of regarding administration in each 
state as separate, and its difficulties in the business of winding 
up the affairs of one deceased. Even small estates may and do 
involve interests running across several state lines. A strict 
insistence upon the individual nature of affairs in each state may 
pile up administration expenses wholly out of proportion to the 
size of the affairs involved. The remedy would seem to lie in 
doing what the courts have already shown a disposition to do, 
namely, to treat the estate as a whole wherever possible, and in 





149 Carroll v. McPike, 53 Miss. 569 (1876). It should be borne in mind also 
that descent of land is,not governed by domiciliary rules but by the law of the 
situs in each case. It would seem, then, that proceeds of the sale of land should 
not be sent to the domicil for distribution. Smith v. Smith, supra, note 141. 

150 Jn re Stevens’ Estate, 171 Mich. 486, 137 N. W. 627 (1912); Matter of 
Accounting of Hughes, 95 N. Y. 55 (1884). In Young v. Wittenmyre, 123 IIl. 303, 
14 N. E. 869 (1888), the court seems to regard it as obligatory that the balance 
should be sent to the place of principal administration. 

151 Lawrence v. Kitteridge, 21 Conn. 577 (1852). See collection of decisions 
in note in L. R. A. rors A 431, et seq. 

152 Harvey v. Richards, 1 Mason 381, Fed. Cas. No. 6184 (C. C. D. Mass., 
1818). 

153 Graveley v. Graveley, 25 S. C. 1 (1885). 

154 In re Estate of Gable, supra, note 134. 
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supplementing this effort with statutory enactments from time 
to time, especially in the way of legislation securing uniformity 
in the rules of separate states. 


Herbert F. Goodrich.* 


UNIVERSITY OF MICHIGAN 
Law ScHOOL. 





* This essay forms the basis of a chapter in a volume on the conflict of laws 
to be published by the West Publishing Co. 
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JUDICIAL REVIEW OF SOCIAL POLICY IN ENGLAND 


A Stupy or Roserts v. Hopwoop et al.* 


Bo: fiction that judges do not legislate has long since been 
abandoned by all who care for a conscious and realistic 
jurisprudence. To apply precedent and principle to new sys- 
tems of fact is inevitably to extend their boundaries; and the 
men who interpret the meaning of clauses in a constitution or 
a statute are, in truth, bound to be the masters of them. It is 
clear, in such a background, that the duty of the judge is one 
of peculiar delicacy and complexity. He has to be sure that he 
is not mistaking his private desire for the public welfare. He 
has to be confident that he has taken pains to realize the impli- 
cations of the environment about him. He has, above all, to be 
sure that his interpretation of that environment has been reached 
only after the widest possible study of the relevant material. 
“Something of Pascal’s spirit of self-search and self-reproach,” 
writes Judge Cardozo,” “must come at moments to the man who 
finds himself summoned to the duty of shaping the progress of 
the law.” 

This “ spirit of self-search and self-reproach ” is especially 
urgent where the policy of an elected legislative body is in ques- 
tion. It is a commonplace in a democratic society that to en- 
trust powers of self-government to small areas is the surest way 
to breed habits of responsibility in the population. Common- 
place is it also that few things are more difficult than to per- 
suade men to voluntary political service unless the powers they 
can exercise are sufficient to lead to important results. Men 
enter a legislative assembly because they have their hands there 
upon a great machine; and the knowledge that they can encom- 
pass great objects is always likely to attract the efforts of public- 
spirited men with views for which they seek the substantiality of 
statute. But, conversely, they will not be so attracted if the 
effort they can make is liable to nullification for causes other 
than those of strict legality. When, consequently, the results 





1 [1925] A. C. 578. * Carpozo, THe NATURE OF THE JUDICIAL PRocEss, 172. 
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of their action come before the courts, it is gravely urgent that 
the judges should be moved by considerations of which no com- 
plaint can be made. We need to feel certain that public opin- 
ion can say of their judgment that it has been built upon the 
obvious meaning of constitution or statute; it is fatal if men can 
infer from judicial decisions a system of economic or political 
habits in the judges that are, at best, matters of grave difference 
of opinion, and, at worst, the outcome of prejudice built upon 
ignorance. It is possible to say of Rex v. Halliday®* that the 
result could have been reached reasonably by men willing to 
scrutinize with liberal minds the executive interpretation of stat- 
utes; it is hardly possible to say other of the famous Osborne 
case * than that it represented the views of men at once ignorant 
of, and prejudiced against, the methods of trade unionism in the 
modern state. 

The judge must be sceptical of his own beliefs; for he cannot 
but be aware, if he has at all that mood of which Judge Cardozo 
has written, how subtly and unconsciously they will colour his 
decision once a case raises political issues. No case in modern 
times, in England at least, illustrates this thesis better than the 
recent decision of the House of Lords in what is called the 
Poplar case. I propose here briefly to narrate the facts of the 





3 [1917] A. C. 260. In this case the validity of an order made by the Home 
Secretary for the internment of a naturalized British subject, was in issue. The 
Defence of the Realm Act (5 Gro. V, c. 8, § 1) gave to His Majesty in Council 
the power to issue regulations for securing the public safety and the defence of 
the realm, and provided for the trial and punishment of persons committing 
offenses against such regulations. The King in Council issued a “ regulation” 
empowering the Home Secretary to intern persons of hostile origins or associations, 
if such a course appeared expedient for the public safety. The order in question 
was made in pursuance of this authority. The House of Lords held that the 
regulation was authorized by the Act of Parliament. I should myself, however, 
agree with the dissenting judgment of Lord Shaw. 

* [1910] A. C. 87. The plaintiff Osborne, a member of the Amalgamated 
Society of Railway Servants, sought a declaration of the invalidity of a rule of 
the Society, providing for the levy of contributions for payment of salaries or 
maintenance allowances to members of Parliament pledged to observe the condi- 
ditions imposed by the constitution of the Labour party. A majority of the House 
of Lords held that such a rule was beyond the powers given to trade unions 
by the Trade Union and Trade Union Amendment Acts. (34 & 35 VICT., Cc. 313 
39 & 40 Vicr., c. 22.) Lord Shaw and Lord James of Hereford concurred spe- 
cially on the ground that certain conditions imposed upon members of Parliament 
by the constitution of the Labour party were contrary to public policy. 
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case, to consider the judgments to which it has given rise, and 
to draw certain general inferences as to the relation of judicial 
control to legislative action. 

Poplar is one of the twenty-eight boroughs into which the 
administrative county of London is divided for the purpose of 
local self-government. In 1914, its borough council was paying 
a minimum wage of 30s. a week to men, and 22s. 6d. to women. 
From May 1st, 1920, a minimum wage of £4 a week was paid 
to men, and £3. 1os. to women. In auditing the accounts for 
the year 1920-21, the District Auditor. did not challenge these 
rates on the ground of the increase in the cost of living since 
the war. When, however, he came to audit them in 1923, he 
found that the same minimum rates were being paid even though 
the cost of living had fallen in the interim. These rates were 
very considerably in excess of wages paid for similar work in 
London under industrial agreements between employers and em- 
ployed, notably including the agreement arrived at between the 
members of the Joint Industrial Council and the Public Works 
Conciliation Board. The District Auditor thereupon disallowed 
to the extent of £5,000 the wage-charges included in the borough 
accounts on the following grounds: — ° 

(a) Because, though private employers may make ex gratia 
payments to employees, the Council cannot, as a fiduciary body, 
expend sums “so largely in excess of those which were needed 
to obtain the services required.” 

(b) Because, at least to the extent of that sum, “ they [the 
wages] were unnecessary and unreasonable charges, and there- 
fore items contrary to law as charges upon the funds in the 
custody of the Council.” 

(c) It should be added that, in arriving at the figure of his 
surcharge, the District Auditor did not merely subtract the dif- 
ference between the rates paid by the Poplar Council, and those 
agreed upon by the Joint Industrial Council, but gave the Poplar 
Council the advantage of assuming a higher rate to be within the 
limits of reasonableness. 

The surcharged councillors then applied to a Divisional Court 
for a certiorari to remove the District Auditor’s certificate into 





5 I quote from the brief submitted to the House of Lords. P. 11 (Appendix 
J.S. 1). I owe a copy of this to the courtesy of Mr. W. H. Thompson. 
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the King’s Bench Division to be quashed. The Divisional Court 
unanimously discharged the rule nisi.° | The councillors appealed 
to the Court of Appeal and obtained there a majority decision.’ 
The District Auditor appealed to the House of Lords which 
unanimously reversed the court below. A similar decision has 
recently been handed down in the case of the borough of Bethnal 
Green; and a case in which, though a lower scale is involved, the 
principle is identical, is at present pending in the case of the 
borough of Woolwich. 

It will be best, first, to consider the grounds upon which the 
House of Lords based its decision. Its guiding principle seems 
to have been the thesis that whatever in the making of policy is 
left to the discretion of an elected body acting under powers 
delegated by Parliament must be made in a “ reasonable” way 
and be “ reasonable ” in its results; the cost of services main- 
tained by such a body must, therefore, be built upon the pay- 
ment of “reasonable” rates of wages. “ Reasonable” wages 
are, as Lord Wrenbury stated in his opinion,* “ such sum as a 
reasonable person, guiding himself by an investigation of the 
current rate in fact found to be paid in the particular industry, 
and acting upon the principle that efficient service is better com- 
manded by paying an efficient wage, would find to be the proper 
sum. . . . It is such figure as is the reasonable pecuniary equiv- 
alent of the service rendered. Anything beyond this is not 
wages. It is an addition to wages, and is a gratuity. The au- 
thority is to pay not such sum but such wages as they think fit.” 
Lord Sumner put a similar view even more forcibly than his col- 
league. “‘ The auditor,” he said,® “is not confined to asking, if 
the discretion, such as it may be, has been honestly exercised. 
He has to restrain expenditure within proper limits. His mission 
is to inquire if there is any excess over what is reasonable. I do 
not find any words limiting his functions merely to the case of 
bad faith, or obliging him to leave the ratepayers unprotected 
from the effects on their pockets of honest stupidity or unprac- 
tical idealism.” 

These are vigorous words; but before we begin to assess their 
Significance, it will be well to realize something of the history 





® Rex v. Roberts, [1924] 1 K. B. 514. 8 [1925] A. C. 578, 612. 
7 Rex v. Roberts, [1924] 2 K. B. 695 (C. A.). ® At p. 604. 
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and nature of the District Auditor’s office. Its origin lies in the 
period of poor law reform inaugurated by the famous report of 
1834. To prevent the wastage that had occurred under the 
earlier system the new office was created and its occupant was to 
investigate the accounts of Boards of Guardians, the Poor Law 
Audit Act *° giving to the Central Commissioners the power to 
hear appeals from his decisions. The Public Health Act of 
1875 applied the system to a variety of old and new ad hoc av- 
thorities; ** and the Local Government Acts of 1888 and 1894 
extended the area of its operation to the County, District, and 
Parish Councils.’* Nor did its growth stop there. By the Lon- 
don Government Act of 1899** the system was applied to the 
metropolitan boroughs of London; and though the general ac- 
counts of other municipalities, through historic survival, are not 
subject to its control, their education and housing accounts are 
specifically subject to inspection.* The District Auditor has 
been, since 1879, appointed by the Local Government Board 
(now the Ministry of Health), which can also remove him. The 
Ministry assigns his task to him, and may make regulations 
concerning the method of audit; it also inherits the powers of 
the old Poor Law Board in being an alternative to the courts as 
a source of appeal from the Auditor’s decisions. Technically, 
the auditors are paid from funds provided by Parliament; but 
a complicated system really involves the local authorities in re- 
imbursing the. Ministry for this expenditure. Lastly, it should 
be pointed out that whenever the District Auditor takes legal 
action to enforce the payment of surcharges, he is entitled to 
the recovery of his costs, whether he is successful or no. It does 
not matter whether the legal action brought is frivolous, or 
biased, or unwise. “It would, however,” said Mr. Justice 
Mellor,” “be hard upon that officer if he were to lose his costs 
because he did not take the most judicious course in performing 
his duties.” If, however, he is guilty of legal negligence or mis- 





104 & 5 Wu. IV, c. 76; 7 & 8 VicT., c. ror. 

11 38 & 39 VICT., c. 55. 

12 st & 52 VicT., c. 41; 57 & 58 VICT., c. 58. 

13 62 & 63 VICT., c. 14. 

14 yz & 12 Geo. V, c. 51, $§ 3, 70. 

15 Prest v. Royston Union, 33 L. T. (N. S.) 564, 566 (1875). 
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conduct, the court may, by specified order, make him responsible 
for his own costs. 

The functions of the District Auditor are set forth in the 
Public Health Act of 1875; but, for the purposes of the Poplar 
case, it is necessary to read his powers in the context of the 
Metropolis Local Management Act of 1855, under which the 
Borough Council takes power to fix its scale of wages. The 
functions allotted to him are described so clearly in the first of 
these Acts that it is worth while setting out the relevant section 
in full. ‘“ Any auditor acting in pursuance of this section,” it 
reads,’® “ shall disallow every item of account contrary to law, 
and surcharge the same on the person making or authorising the 
making of the illegal payment, and shall charge against any 
person accounting the amount of any deficiency or loss incurred 
by the negligence or misconduct of that person, or of any sum 
which ought to have been but is not brought into account by 
that person, and shall in every such case certify the amount due 
from such person, and on application by any party aggrieved 
shall state in writing the reasons for his decision in respect of 
such disallowance or surcharge, and also of any allowance which 
he may have made.” It will be convenient, finally, to quote the 
relevant section in the Act of 1855 relating to wages.** “ The 
... Board of Works . . . shall appoint or employ, or continue 
for the Purposes of this Act, and may remove at pleasure, 
such Clerks, Treasurers, and Surveyors, and such other Offi- 
cers and Servants as may be necessary, and may allow to 
such Clerks, Treasurers, Surveyors, Officers and Servants 
respectively such Salaries and Wages as the Board .. . may 
think fit.” 

These are the material factors out of which the House of 
| Lords arrived at its decision. Certain preliminary observations 
may first be made. It is clear (1) that the Act of 1855 has in 
mind a Board which fixes salaries and wages in its discretion; 
no words suggest that it is answerable, except politically, for any 
“reasonable ” interpretation of this power. It is clear (2) that 
| the intention of the Act of 1875 is that the Auditor, in his scru- 
tiny of accounts, is concerned to see that payments made have 





16 38 & 39 VICT., c. 55, $247 (7). 17 18 & 19 VICT., c. 120, § 62. 
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been made (a) for legal objects, (b) in good faith, and (c) with 
due care. He is concerned, that is, not with policy, but with ad- 
ministration. This has been well emphasized by the courts on 
a variety of occasions. ‘“ The auditor,” said Lord Justice Far. 
well,** “does not claim, nor could he (in my opinion) properly 
claim, to exercise any control over questions of policy; but he does 
claim the right to check and challenge all items of adminis. 
tration.” 

The Auditor, in fact, is in relation to the local authorities as 
the Comptroller and Auditor General in relation to departments 
of State. It is the latter’s business to see that moneys author- 
ized to be spent by Parliament are spent in good faith, without 
negligence, and upon objects of permitted expenditure. When 
that has been done, his functions cease, so far as Acts of Par- 
liament define them.*® So, too, with the District Auditor. Ifa 
local authority, or its servants, be negligent or dishonest, if, 
further, they go beyond their powers, he is legally bound to 
make them pay. But if the actions involved are within the area 
of their competence, there is nothing on the statute book which 
suggests that he has a power of challenge. 

The reasons for this limitation are clear enough. Could the 
Auditor go further, he could challenge the actions of an elected 
body, not on grounds defined by statute, but because he did not 
happen to agree with what it was doing. He would be seeking 
to replace its view of its duty by his own view. A person, that 
is, responsible to no one, could seek to destroy the policy of 
men who have been returned by the electorate to exercise, within 
the limits of law, the power confided to them. That would be 
a situation as inconceivable and intolerable as if the Comptroller 
and Auditor General were to seek, let us say, to prevent: the 
Board of Education from spending money on its system of in- 
spection, or as if he sought to secure a reduction in the salaries 
of the civil service on the ground that similar work could be 
done at lower pay. It is obvious that he is not entitled to such 
an attitude. 

The courts themselves have, on other occasions, taken exactly 
this view. “ The true mode,” said Lord Justice Fletcher Moul- 





18 Rex v. Roberts, [1908] 1 K. B. 407, 435. 
19 Cf. DURELL, PARLIAMENTARY GRANTS, 155 et seq. 
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ton,” “‘ of securing the good management of municipal affairs is to 
induce the best men to take part in them, and to give their services 
tothe community in this way. The task is at best unremunerative, 
and often thankless; but if those who accept it are to be liable 
to have their conduct pronounced upon and their character and 
property injured by decisions, not of any Courts of law of the 
country, to which they are of course amenable, but of a special 
tribunal consisting of an official chosen by a Government de- 
partment without any powers or qualifications for holding a judi- 
cial inquiry, and discharging these functions without any of those 
securities which protect the individual before our Courts, and if 
the jurisdiction of that individual is not to be limited to requir- 
ing an account of municipal money for which the accused has 
made himself responsible, but extends to calling him to account 
for the reasons and motives of all his actions, no self-respecting 
man will take part in municipal affairs.” Nor do the English 
courts stand alone in this attitude. ‘A body such as the ap- 
plicants,” said Chief Justice O’Brien, in an Irish case,” “are re- 
sponsible only for crassa negligentia. Certainly the standard of 
care exigible from them is not higher than what is exigible from 
paid directors of a Company. The degree of negligence which 
subjects such a body to responsibility is crassa negligentia. .. . 
‘Mere imprudence’ is not enough; ‘ want of judgment’ is not 
enough; ‘ grave error of judgment’ is not enough.” 

The implications of these views are surely clear. A “ reason- 
able ” interpretation of a discretionary power by an elected body 
means an interpretation arrived at after proper consideration of 
the facts involved in its particular exercise. So long as it is made 
legally and in good faith, the District Auditor has no ground 
for intervention. He may, in his private capacity, disagree or 
disapprove. He may believe that the policy of the Council is 
contrary to all right judgment. Nevertheless, in his public 
capacity, he has no concern with these matters. In their local 
significance, they are the business of the electorate by whom the 
Council is chosen to pass judgment on matters of policy. He is 
hot entitled to protect that electorate from the “honest stupid- 





20 Rex v. Roberts, supra, note 18, at 433. And note the strong remarks of 
Cozens-Hardy, M. R., in the same case. 
*1 Rex v. Browne, [1907] 2 I. R. 505, 518. 
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ity ” or the “ unpractical idealism ” of its elected representatives, 
nor is he entitled, by his intervention, either to anticipate or to 
prejudice subsequent electoral judgment. The Council does not 
owe him any obligation in matters of policy. 

It is the more important to stress this view, because District 
Auditors have always taken a high view of their powers; and the 
authority both of the courts and of Parliament has been required 
to check their exuberance. In 1887 an Auditor surcharged a 
Board of Guardians for paying a commission of 14 per cent in 
raising a loan.*” In 1887 it was necessary to pass an Act of Par- 
liament to lay it down that no expenses shall be disallowed by 
the Auditor which have been incurred under sanction from the 
Ministry of Health.** In 1908 an Auditor sought to compel a 
local authority to accept only the lowest estimates offered.** But 
perhaps the apogee of this audacity was reached in a conflict 
between the District Auditor and the London County Council in 
a case which was settled before legal action.** Under the Edu- 
cation (Provision of Meals) Act an education authority may 
provide meals free of charge for necessitous school children. In 
1912, the District Auditor ruled that such items as cod-liver oil, 
malt extract, and fruit did not come within the definition of food; 
and it was only after a struggle that he was persuaded to abandon 
his objection to fruit in return for the surrender by the County 
Council of its enthusiasm for malt extract and cod-liver oil. It 
did not seem to matter to him that fruit is with many people, 
Mr. Bernard Shaw, for example, a staple article of diet; nor was 
he moved by the unanimous opinion of the school medical officers 
that his views were wrong. Every one of these cases is, surely, 
an example of the folly of allowing the mind of an appointed 
official to supersede the careful judgment of a responsible elected 
body. They are equalled only by the insistence of the courts that 
attendance by children at performances of Shakespeare’s plays 
is not an educational activity.** A school may, it seems, study 
the works of Shakespeare, and even act them; but if a form of 





22 Regina v. Haslehurst, 51 J. P. 645 (1887). 

23 so & 51 VICT., c. 72, $3. 

24 Rex v. Roberts, supra, note 18. 

25 See Rosson, Tue District Avupiror, (Fabian Society, 1925), 7— an eX 
cellent pamphlet to which I am much indebted. 

26 Rex v. Lyon, 38 T. L. R. 62 (1921). 
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educational technique was not in usage when the judges were at 
school, the joint opinion of an elected body and its expert ad- 
visors cannot prevail against them. It would be difficult to find 
a better illustration of the grounds for making “ reasonableness ” 
simply the observance of a standard of due care in arriving at a 
decision. 

Cases such as these, then, go to show that the District Auditor 
is not at all likely to belittle his office; and the courts, clearly, 
should be on their guard to prevent him from usurping legislative 
authority. Unfortunately, however, judges have not taken any 
consistent view of the proper limits of his function. I have al- 
ready quoted the opinion of men like Lord Moulton; but the 
latter’s clear sense of the importance of leaving the elected person 
unfettered where he is given discretion by the law has not been 
unanimously held. Mr. Justice O’Brien, for example, does not 
desire ‘to derogate from the authority of the auditor .. . or 
to narrow his authority so that he could not .. . deal with all 
payments of an unnecessary or extravagant kind.” ** ‘“ What is 
a reasonable sum,” said Chief Baron Palles of subsistence allow- 
ances, “is a matter of fact which the Auditor must himself 
determine.” ‘This, obviously, is to change the standard of “ rea- 
sonableness ” completely. It would broadly mean that whenever 
there is a broad difference of opinion between the Auditor and 
the elected body, it is the duty of the former to surcharge the 
latter. He has open to him, nevertheless, only the same body of 
material as the local authority. He may be satisfied as to its 
good faith, its zealous scrutiny of the facts, the legality of its 
object. Yet once this criterion is admitted, the Auditor’s stand- 
ard of “ reasonableness ” will become the law, so long as the 
courts lean to his view of the facts. Since, moreover, on the cases, 
the Auditor is a person unlikely to approve of experiments in 
policy, it will mean that these will become “ extravagant ” or 
“unnecessary ” expenditure, and will be condemned by judges 
who do not know at first hand the social problems which are the 
efficient cause of the experiment involved. 

This, at bottom, is the basis of the view taken by the House of 
Lords. What, broadly, their decision amounts to is the view that 





27 Regina v. Calvert, [1898] 2 I. R. 511, 525. 
28 Rex v. Newell, [1903] 2 I. R. 335, 344. 
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whenever expenditure lies at the discretion of an elected body, 
the District Auditor must test its exercise in terms of his own 
criteria of “ reasonableness.” ‘“ The Auditor,” said Lord Sum- 
ner in the Poplar case, “ is not confined to asking if the discretion, 
such as it may be, has been honestly exercised. He has to 
restrain expenditure within proper limits. His mission is to find 
if there is any excess over what is reasonable.” But Lord Sumner 
does not provide us with definitions of words like “ proper ” and 
“reasonable.” Either there is some quantitative standard from 
which they may be deduced, or they mean only that due care has 
been observed in exercising the discretion. The first test does 
not exist; and since the House of Lords rejects the second, it can 
only mean that the courts admit that the real test is, in their 
view, the social ideal of the appointed official. And this, it may 
be suggested, was the perhaps unconscious end Lord Sumner had 
in view; for while he does not deny that the Auditor has no 
powers over policy, he defines policy in a manner which would 
otherwise be, I venture to think, almost unique as an example 
of misplaced judicial levity. He denies, first of all, that the 
elected members of local authorities “ are to be guided by their 
personal opinions on political, economic, or social questions in 
administering the funds which they derive from levying rates.” 
By whose opinion they are to be guided, he does not say. He 
admits that they are to decide matters of policy which he defines 
as “such matters as the necessity for a urinal, and the choice 
of its position, provided no public or private nuisance is created.” 
It is difficult to draw from this any other inferences than that 
either Lord Sumner is not aware of the powers conferred on local 
authorities by Acts of Parliament or that he regards all policy 
with which he is in political disagreement as necessarily “ unrea- 
sonable.” °° 

The test of reasonableness is, of course, one that it is seldom 
easy to apply in a court of law. For it always raises issues which 
in their nature are ultimately questions of opinion, and it tempts 
the judge to believe that he is simply finding the law when in 
fact he is really testing and rejecting other men’s views by the 
light of his own. In arriving at the meaning of this conception, 
it is therefore urgent for the judge to be certain that he has 





29 [1925] A. C. 578, 604. 
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surveyed the whole ground. This, at least, is a view for which 
there is the highest judicial authority. Reasonableness does not 
mean what a court feels other men ought to believe. “It is a 
misfortune,” Mr. Justice Holmes has said,*° “ if a judge reads his 
conscious or unconscious sympathy with one side or another pre- 
maturely into the law, and forgets that what seem to him to be 
first principles are believed by half his fellow men to be wrong.” 
That was the spirit in which the Supreme Court of the United 
States acted in Noble State Bank vy. Haskell.** It was not con- 
cerned with, even while it plainly doubted, the wisdom of the 
measure involved. The power to enact was there; and its exercise 
could be nullified only if it transgressed the plain letter of the 
Constitution. The English courts, on occasion, have taken a 
similar position. “A by-law,” said Chief Justice Russell,** “is 
not unreasonable merely because particular judges may think that 
it goes further than is prudent or necessary or convenient, or be- 
cause it is not accompanied by a qualification or exception which 
some judges may think ought to be there. Surely it is not too 
much to say that in matters which directly and mainly concern 
the people of the county, who have the right to choose those 
whom they think best fitted to represent them in their local gov- 
ernment bodies, such representatives may be trusted to under- 
stand their own requirements better than judges.” 

It is, I submit, from this angle that such cases as the Poplar 
case should be approached; and it is worth noting that it was 
so approached by a judge not less eminent than Lord Justice 
Atkin in the Court of Appeal. ‘‘ Where a case is admittedly 
near the line,” he said,** “I can hardly conceive the circum- 
stances in which the Court would allow the opinion of the auditor 
to over-rule the honest decision of the council.” For consider the 
substance of the matter. The Poplar Council is a body of per- 
sons chosen to carry out certain functions delegated to them by 
Parliament. There are various ways of carrying out those func- 
tions, and each way, ultimately, expresses a philosophy of life. 
Those who are chosen by the electorate are chosen, presumably, 
because the electorate prefers their view of those functions to that 





HoitmMeEs, COLLECTED PAPERS, 295. 

219 U. S. 104 (1911). 

Kruse v. Johnson, [1898], 2 Q. B. 91, 100. 
Rex v. Roberts, supra, note 7, at 728. 
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' of their opponents. In exercising them, they use the discretion 
allowed them by statute to pay certain rates of wages to their 
servants. It is admitted that they arrived at those rates honestly 
and after due deliberation; but it is charged that the rates are 
higher than are paid by other councils and higher than are strictly 
necessary to obtain the required service. It is agreed that other 
councils fix their rates in terms of an award made on a scale of 
living costs compiled by the Ministry of Labour and that the 
Poplar Council should, broadly speaking, have accepted this scale. 
Unless it does so, the House of Lords argues, rates of wages may 
be whatever the Council pleases; and it is thus the business of 
the courts to protect the pockets of ratepayers “ against honest 
stupidity, or unpractical idealism.” 

But the matter is not so simple as the House of Lords supposed. 
It is perhaps of minor importance that, as Lord Justice Atkin 
pointed out in the Court of Appeal,** the cost-of-living index of 
the Ministry of Labour has not only no statutory authority, but 
is also challenged as inaccurate by reputable authority. What is 
important is that the Council’s theory of what is “reasonable” 
in the exercise of discretion is, even though affirmed by its con- 
stituents, seemingly inadmissible if it does not square with the 
economic preconceptions of the House of Lords; it is, it appears, 
a function of the courts to protect the electorate from the conse- 
quences of its own ideas. That is, surely, opposed to the essential 
thesis upon which the idea of local self-government rests. Men 
who serve on elected bodies go there to bend the powers confided 
to them to the service of their theories. They have never had to 
assume that they are limited in so doing by the degree to which 
these agree with the views of an official who, to them, is simply 
a person put there to test their efficiency and good faith. They 
know that if they do not please their constituents, they may be 
rejected at the next election. They know, further, that above 
them is Parliament which can always alter the sphere of their 
activities. They realize that, in particular matters, they must 
codperate with, and even defer to, the views of the central govert- 
ment. They admit that if they exercise a power they do not 
possess, the courts will call them to account. But, subject to 





34 At p. 728. “ The official figures as to cost of living have no statutory au- 
thority and are not universally accepted as accurate.” 
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these exceptions, they have believed, with a great body of pre- 
cedent and experience behind them, that they can make the 
powers vested in them the instruments of the political philosophy 
they hold. 

This, I may point out, has been the historic basis of the Anglo- 
American idea of local government as opposed to the continental 
notion. It has also been the underlying thesis of American 
federalism. It is, avowedly, an experimental philosophy of gov- 
ernment. It entrusts certain powers to a body of men chosen 
by their fellows, and asks them to see what can be made of those 
powers. It does not deny that mistakes will be made, and that 
responsibility will, often enough, be unwisely conferred. But it 
argues that, on the balance, by throwing open the gates of experi- 
ment as widely as may be, a greater maximum of knowledge will 
be gained, and a greater interest in the process of government 
stimulated. Particularly, the theory insists that in matters of 
local concern there is a fund of special knowledge in a given 
locality which can alone treat properly any special local circum- 
stances. It does not deny that a central government, even a uni- 
form standard of effort in local government, may be more efficient 
than a system which deliberately leaves room for local variation. 
But it insists that the cost of this efficiency is more than counter- 
balanced by a loss of interest and responsibility in the electorate 
involved.** 

This theory may be wrong, but it is at least the historic legal 
theory of the British system. It ceases to be so if the decision 
of the House of Lords in the Poplar case remains unchanged by 
Parliamentary action. That decision means that whenever the 
District Auditor disapproves of the view taken by a local author- 
ity of its discretionary powers, he will prevail against it if the 
courts agree with him. ‘‘ Reasonableness” then means not a 
view arrived at by men who, having taken steps to inform them- 
selves of the facts relevant to a decision, arrive at a considered 
view, but what the courts think they should have come to hold; 
and they will have to pay out of their personal fortune for acting 
upon a faith different from that of the House of Lords. Surely 
it is obvious that men of conviction and energy will not embark 
upon the difficult task of local government under these conditions. 





85 Cf. Lasx1, A GRAMMAR OF POLITICS, 60, 411 et seq. 
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If “policy” were to mean what Lord Sumner insisted it does 
mean, the life of a councillor would never have attracted the de- 
voted service it has secured. No one who knows anything of the 
history of English local government can have failed to observe 
that it is exactly because the central government has left to local 
authorities a wide field of experiment that men have sought to 
control that field. On any other hypothesis its character is 
inexplicable. 

It was said by Lord Sumner that if the view here urged were 
to prevail, local bodies would pay what wages they pleased. That 
would, of course, be logically possible; but it is the kind of logical 
contingency that is directly antithetic to actual experience. For 
the question of what is a “ reasonable ” wage is already subject 
to two controls. Those who fix it must satisfy their constituents, 
and, further, they act always in the knowledge that Parliament 
can, if need be, temper the wind to any lamb that is unduly shorn. 
Many economists of high repute would not think a minimum 
wage of four pounds “ philanthropy.” Many social philosophers 
have insisted that it is the business of governmental agencies to 
set an example to private employers in the conduct of their enter- 
prises. No one suggests that the Poplar Council acted without 
good faith or proper care. Their view may, to the House of 
Lords, seem “ mere imprudence” or even a “ grave error of 
judgment,” in the standards of Rex v. Browne;** nobody ven- 
tured to urge that it was crassa negligentia. And it is my submis- 
sion that only at the point where it is demonstrable that fault may 
be imputed with general approval in judging of the exercise of a 
discretionary power is a judicial authority justified in seeking to 
overturn the acts of an elected body. In any other circumstances, 
the proper sources of control are the electorate on the one hand, 
or the appropriate legislature on the other. . 

For the alternative, I venture to urge, is always fatal to the 
esteem in which it is essential judges should be held. They are, 
in the exercise of their functions, enacting into law a system of 
social philosophy; it is inevitable, accordingly, that they should 
be judged by the social philosophy they enact. Nothing is more 
dangerous than their use of the authority committed to them to 
suppress views or experiments they happen to dislike. That is 





36 Rex v. Browne, supra, note 21. 
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always, ultimately, to bring the judicial office into controversy, 
and when that occurs, it is always a sign of malaise in the life 
of the community. When the judge, in particular, has to inter- 
pret a view of law taken by an elected body, he must always ap- 
proach it upon the basis that he is not less likely than its members 
to be mistaken. He must be sure that he is not denying a power 
because ‘the dislikes the use to which a power has been put. He 
must be sure, also, that what seems to him novel or outrageous 
does not commend itself to others as well-informed as himself 
as both obvious and defensible. He must bear in mind, as Mr. 
Justice Holmes has warned us,” that “judges are commonly 
elderly men, and are more likely to hate at sight any analysis to 
which they are unaccustomed, and which disturbs repose of mind, 
than to fall in love with novelties.” He should, above all, remem- 
ber that what seems to him to-day hateful may tomorrow be 
one of the commonplaces of jurisprudence. When he searches 
for the light by which to see, he must take account of elements 
he would fain ignore not less than elements he is anxious to 
approve. 

Yet it seems as though, at least in matters of economic philos- 
ophy, the House of Lords is incapable of learning this lesson. 
The Taff Vale case,** the Osborne case,*® and the series of de- 
cisions which centre about the policy of Poplar, are all examples 
of an outlook which seeks to insist that views not cherished by the 
Court shall not, for reasons which it is difficult to term judicial, 
find the avenue of legality open to them. In each case, the the- 
ories rejected happened to be those of a class which, thus far in 
history, has not been able to shape the substance of English 
case-law. In both the Taff Vale case and the Osborne case, the 
decisions of the Lords were not only overridden by Acts of Parlia- 
ment, but did more than any propaganda could have done to 
strengthen the theses they were intended to destroy. It is not 
improbable that the Poplar case will have the same result. It 
persuades many, even among those who do not sympathize with 
the policy of Poplar, that the House of Lords cannot be expected 
to approach an economic problem in a judicial spirit. It suggests 





87 HorMEs, op. cit. 230. 
38 Taff Vale Ry. v. Amalgamated Soc. of Ry. Servants, [1901] A. C. 426. 
89 Amalgamated Soc. of Ry. Servants v. Osborne, supra, note 4. 
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that the court holds itself free to check economic solutions of 
which it happens to disapprove. 

I am not questioning for a moment the sincerity of the House 
of Lords. But more harm has been done in legal history by the 
prejudices of sincerity than was ever achieved by the receptivity 
of scepticism. It is an easy step from the Poplar judgment to 
the conclusion that the House of Lords is, in entire good faith, the 
unconscious servant of a single class in the community. For 
such a belief to become widespread would be disastrous. The 
esteem in which the courts are held is always a measure of well- 
being in the community; and nothing so increases that esteem 
as the evidence of a large-minded and catholic temper in those 
who make the law. 

«Harold J. Laski. 
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applied to the proof of it.”* According to Henry T. Terry, 
“Negligence is conduct, not a state of mind.”* The second view 
is perhaps the more orthodox; * but the opinion that negligence 
is, or involves, a particular mental state is by no means peculiar 
to Professor Bigelow. It has a considerable currency and it is 
strongly entrenched in legal phraseology. 














THE MENTAL THEORY 






The question (1) whether negligence consists of (or requires) 
an indifferent state of mind or dangerous conduct, is not the same 
as the question (2) whether the measure of negligence, the stan- 
dard to which one must conform, is fixed by the individual capaci- 
ties of the actor or by the capacities of a normal or standard 
person; though the words subjective and objective are applicable 
in connection with each question. About the second question, as 
a general proposition and apart from specific: difficulties of appli- 
cation, there seems to be little or no dispute; the measure or 
standard is objective, external. But the general agreement on 
the second question does not foreclose the first. There is no logi- 
cal obstacle to taking the subjective or mental view of the first 
along with the objective or external view of the second. That 
is, one may conceive that although the actor is required to con- 
form to the standard of a normal man and not to any personal 
standard of his own, yet the respect in which he must conform is 
mental and not physical; that he is required, not to act as safely, 


1 BicELow, Torts, 8 ed., 19. 

2 Henry T. Terry, “ Negligence,” 29 Harv. L. REv. 40. 

3 Cf. Hormes, Toe Common Law, 110; Porttock, Torts; 12 ed., 443, 444; 
Brven, NEGLIGENCE, 3 ed., 16. 
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but to attend as closely or feel as anxiously, as a normal man 
would in the same circumstances; that negligence is a mental 
phenomenon, or that it is conduct produced or accompanied by a 
particular mental phenomenon. 

This mental view takes a variety of forms. Sir John Salmond 
elaborated it in an extreme form, and adhered to it in successive 
editions of his works on Torts and Jurisprudence. Negligence, he 
said, ‘“‘ consists in a certain mental attitude of the defendant to- 
wards the consequences of his act.... He is guilty of negli- 
gence . . . when he does not desire the consequences, and does 
not act in order to produce them, but is nevertheless indifferent 
or careless whether they happen or not, and therefore does not 
refrain from the act notwithstanding the risk that they may 
happen.” * “ Negligence . . . essentially consists in the mental 
attitude of undue indifference with respect to one’s conduct and 
its consequences. ... Negligence, as so defined, is rightly 
treated as a form of mens rea, standing side by side with wrongful 
intention as a formal ground of responsibility.”° Professor 
Chapin, in his book on Torts, takes a milder view; not that 
negligence is, but that it necessarily involves, a particular mental 
fact. “ Negligence . . . presupposes culpable inadvertence.” ° 
Bouvier’s Law Dictionary, in defining negligence, states that 
“ Due care is such attention and effort applied to a given case 
as the ordinary prudent man would put forth under the same 
circumstances. . . . The damage caused must arise from inad- 
vertence.”* Ruling Case Law has it that “ negligence or con- 
tributory negligence is lack of foresight or forethought.” * The 
authors of three several American text-books on negligence, 
Wharton,’ Thompson,*° and Barrows,” all agree that inadvert- 





4 Sarmonp, Torts, 6 ed., 21. 

5 SALMOND, JURISPRUDENCE, 7 ed., 410. 

6 CHapin, ToRTs, 499. 

7 3 Bouvier’s Law Dictionary, Rawle’s 3rd revision, 2312, 2313. Substan- 
tially the same reference to “attention and effort” is made by a writer in 6 
Avpany L. J. 313, 314, quoted in Ames & Smiru, Cases on Torts, Pound’s ed., 
82 n. 

8 20 R. C. L., tit. Negligence, p. 13. 

9 “ Negligence, in its civil relations, is such an inadvertent imperfection, by 4 
responsible human agent, in the discharge of a legal duty, as produces, in an ordi- 
nary and natural sequence, a damage to another. The inadvertency, or want of 
due consideration of duty, is the injuria, on which, when naturally followed by 
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ence or inattention is necessary to negligence. The same idea 
js not infrequently expressed by the courts.” The more or less 





the damnum, the suit is based.” Warton, NEGLIGENCE, 2 ed., §3; quoted in 
Dean v. Kan. R. R., 199 Mo. 386, 407, 97 S. W. 910, 917 (1906); Holden v. Mo. 
R. R., 108 Mo. App. 665, 674, 84 S. W. 133, 136 (1904). 

10 “| | we still have two kinds of negligence, the one consisting of careless- 
ness and inattention, whereby another is injured in his person or property, and 
the other consisting of a willful and intentional failure or neglect to perform a 
duty... .” Tompson, NEGLIGENCE, 2 ed., § 21; quoted in Bailey v. N. C. R. R., 
149 N. C. 169, 174, 62 S. E. 912, 914 (1908). 

11 “Definition. 1. The inadvertent failure to perform a noncontractual 
duty... . Essential elements ... (c) Inadvertence.” Barrows, NEGLIGENCE, 3. 

12 Such expressions are most commonly used in distinguishing negligence from 
“gross negligence,” from recklessness, or from intentional wrongs. 

“Negligence, without qualification . . . is the failure . . . to exercise that de- 
gree of care, vigilance and forethought which . . . the person of ordinary caution 
and prudence ought to exercise under the particular circumstances.... Gross 
negligence is substantially and appreciably higher in magnitude than ordinary neg- 
ligence. It is materially more want of care than constitutes simple inadvertence. 

Ordinary and gross negligence differ in degree of inattention, while both 
differ in kind from wilful and intentional conduct which is or ought to be known 
to have a tendency to injure.” Rugg, C. J., in Altman v. Aronson, 231 Mass. 
588, 501, 592, 121 N. E. 505, 506 (1919). 

“Tt is settled in this commonwealth that there may be degrees of negligence, 
one of which, denominated ‘ gross negligence,’ is substantially higher in magnitude 
than simple inadvertence, but falls short of intentional wrong.” Young v. City 
of Worcester, 149 N. E. 204, 205 (Mass., 1925). 

“ . . inadvertence, in some degree, is the distinguishing characteristic of negli- 
gence, while misconduct of a more reprehensible character . . . has been designated 
by this court as gross negligence.” Bolin v. Chicago, etc. R. R., 108 Wis. 333, 
345, 84 N. W. 446, 450 (1900); quoted in Rideout v. Winnebago Co., 123 Wis. 
297, 302, 101 N. W. 672, 674 (1904). 

“Simple negligence is the inadvertent omission of duty.” McNeil v. Munson 
Lines, 184 Ala. 420, 423, 63 So. 992, 993 (1913). 

“Negligence arises from inattention, thoughtlessness, or heedlessness, while 
willfulness can not exist without purpose or design.” Parker v. Penn. Co., 134 
Ind. 673, 679, 34 N. E. 504 (1893); quoted in Cleveland Ry. v. Miller, 149 Ind. 
490, 501, 49 N. E. 445, 449 (1898), and Memphis St. Ry. v. Roe, 118 Tenn. 601, 
613, 102 S. W. 343, 346 (1907). 

“When willfulness enters, negligence steps out. The former is characterized 
by advertence, and the latter by inadvertence.” Christy v. Butcher, 153 Mo. 
App. 397, 401, 134 S. W. 1058, 1059 (1911); quoted in Cuapin, Torts, 500 n. 

“Wilfulness and negligence are diametrically opposite to each other. One 
imports inattention, inadvertence and indifference, while the other imports inten- 
tion, purpose and design.” Barrett v. Cleveland R. R., 48 Ind. App. 668, 671, 96 
N. E. 490, 492 (1911). 

“The term ‘active negligence’... is one of extensive meaning, obviously 
embracing many occurrences that would fall short of willful wrong-doing, or of 
crass negligence; for example, all inadvertent acts causing injury to others, re- 
sulting from the failure to exercise ordinary care; likewise all acts the effects 
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familiar proposition that “the phrase ‘ willful negligence ’ is a 
contradiction in terms ” ** reflects the same doctrine.’* 


THE Conpuct THEORY 


I submit that all this is erroneous. Negligence neither is nor 
involves (“ presupposes ”) either indifference, or inadvertence, 
or any other mental characteristic, quality, state, or process, 
Negligence is unreasonably dangerous conduct —i.e., conduct ab- 
normally likely to cause harm.** Freedom from negligence (com- 
monly called “ due care”) does not require care, or any other 
mental phenomenon, but requires only that one’s conduct be 
reasonably safe —as little likely to cause harm as the conduct of 
a normal person would be. 

But when it is said that negligence is conduct, what is meant 
by conduct? Acts are “ exertions of the will manifested in the 
external world.” *® An act, then, is a physical motion plus a 
mental process. It may well be asked, can reasonableness or 





of which are misjudged; or unforeseen, through want of proper attention, or 
reflection.” Westborne Coal Co. v. Willoughby, 133 Tenn. 257, 268, 180 S. W. 
322, 325 (1915). 

Failure to try to avoid injuring one who is known to be in a dangerous posi- 
tion “is, strictly speaking, not negligence at all; ... but it is more than any 
degree of negligence, inattention or inadvertence.” Ga. Pac. Ry. v. Lee, 92 Ala. 
262, 270, 9 So. 230, 233 (1890); quoted in Memphis St. Ry. v. Roe, 118 Tenn. 
601, 612, 102 S. .W. 343, 345 (1907). 

“  . . negligence . . . may consist in heedlessly doing an improper thing or in 
heedlessly refraining from doing the proper thing.” Basler v. Sacramento Gas 
Co., 158 Cal. 514, 518, 111 Pac. 530, 532 (1910). 

A jury was asked: “1. Did the defendant .. . fail to keep the building in- 
volved in this lawsuit in reasonably safe’ repair? 2. If you have answered the 
above and foregoing issue ‘yes,’ then was said failure (if any) negligence?” 
Margules v. Terry, 273 S. W. 690, 691 (Tex. Civ. App., 1925). 

18 Simenauskas v. Conn. Co., 129 Atl. 790 (Conn., 1925). 

14 “To say that an injury resulted from the negligent and wilful conduct of 
another, is to affirm that the same act is the result of two exactly opposite mental 
conditions. It is to affirm in one breath that an act was done through inattention, 
thoughtlessly, heedlessly, and at the same time purposely and by design.” Louis- 
ville Ry. Co. v. Bryan, 107 Ind. 51, 54, 7 N. E. 807, 809 (1886) ; quoted in CHarm, 
TORTS, 500. 

15 “Tt is clearly negligence . . . to maintain a place which is not reasonably 
safe, in view of the activities . . . contemplated.” Cudahy Co. v. Luyben, 9 F. 
(2d) 32, 34 (8th Circ., 1925). 

16 PounD, READINGS ON THE History AND SysTEM OF THE Common Law, 
2 ed., 453. 
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unreasonableness always be attributed to the motion independ- 
ently of the process? The motions involved in starting a car, 
reasonable in one who is reasonably ignorant of a defect in the 
car, may be negligent in one who knows of the defect. So much 
an advocate of the conduct theory must admit. Its opponents, 
on the other hand, would admit that no mental state can be a 
ground of liability without an act.*’ Thus, Salmond says: “ The 
term negligence is used to denote not merely the mental attitude 
that has been described, but also conduct produced by such 
mental attitude. In other words, negligence means either sub- 
jectively a careless state of mind, or objectively careless conduct 
—just as cruelty, for example, denotes either a subjective dis- 
position or objective conduct produced by such a disposition. 
This double use causes no difficulty or confusion, for negligence 
in the one sense is necessarily accompanied by negligence in the 
other also; and it is a matter of indifference whether in any 
case we use the term subjectively or objectively.” ** Pollock, 
who agrees with Terry that “ negligence is conduct, not a state 
of mind,” seems to agree with Salmond that it comes to much 
the same thing either way. “Salmond .. . prefers to distin- 
guish negligence as a state of mind from negligent conduct as its 
manifestation. . . . I think the view given in the text more con- 
venient and more consistent with the language of the authorities. 

He [Sir John Salmond] admits that the term is also com- 
monly used in an ‘ objective sense,’ and that the practical result 
is the same.” * 

Is the question whether negligence is conduct or a state of 
mind a “‘ matter of indifference ” ? Is “the practical result . . . 
the same”? It is, in the sense and to the extent that theories 
about negligence do not decide cases; that courts and juries 
really decide on the basis of an intuitive feeling that a defendant 
ought, or ought not, to be held. This is partly true, but it is not 
wholly true. If, as many courts and writers say, negligence in- 
volves or “‘ presupposes ” indifference or inadvertence, this means 
that “‘ that anxious consideration of consequences which is called 
care ” *° precludes negligence. If, as some eminent authors say, 


a 





17 Aside from the comparatively rare cases where there is a duty to act 
18 SALMOND, Torts, 6 ed., 22. 

19 Pottock, Torts, 12 ed., 443 n. 

20 SALMOND, oP. cit. 23. 
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negligence is “a mental attitude of undue indifference,” this 
means not only that anxious consideration precludes negligence, 
but also * that indifference conclusively proves negligence. On 
the other hand, the proposition that negligence is conduct means 
that there is negligence if there are unreasonably dangerous mo- 
tions, and not otherwise; consequently, that no particular mental 
shortcoming proves negligence or is necessary to negligence, and 
no particular mental attainment precludes negligence. Non- 
negligent conduct, and consequent freedom from liability, may 
coexist with a mental state that is dangerous, as involving inad- 
vertence, lack of normal anxiety to avoid harm, or any other 
unsafe mental fact; ** negligent conduct, and consequent liabil- 
ity, may coexist with normal and proper advertence and anxiety.” 

When one’s intent is in issue, he may and often does testify 
regarding it. “In only one jurisdiction has any clear sanction 
been given to a rule that parties or other persons are disqualified 
to testify to their own intent or motive. In all others where the 
question has been raised there is a general repudiation of that 
notion in all its aspects.” ** Dean Wigmore cites a multitude of 
cases in which such testimony has been held admissible. If 
negligence means indifference and is therefore, as Salmond says, 
“a form of mens rea, standing side by side with wrongful inten- 
tion as a formal ground of responsibility ” ®° — and equally if 
negligence “ presupposes ” indifference—we should expect to 
find another multitude of cases in which the actor’s testimony to 
his anxiety (or indifference) has been admitted. Similarly, if 
negligence involves inadvertence, there should be many cases in 





21 Notwithstanding Salmond’s admission that “the term . . . is used to denote 

. . also conduct produced by such mental attitude,” and his assertion that 

“‘ negligence in the one sense is necessarily accompanied by negligence in the other 
also.” SALMOND, Op. cit. 22. 

22... “if in a given case the actor does nothing that involves an unreason- 
ably great risk, his conduct is not negligent, it amounts legally to due care, however 
careless or reckless he may be in his mind.” H. T. Terry, supra, 29 Harv. L. Rev. 
at 4I. 

23 “ Negligent conduct may also be due to a mere error of judgment, where 
the actor gives due consideration to his conduct and its possible consequences, and 
mistakenly makes up his mind that the conduct does not involve any unreason- 
ably great risk. He is not therefore excused, if his conduct is in fact unreasonably 
dangerous.” Ibid. 

24 y Wicmore, Evivence, 2 ed., § 581. 

25 SALMOND, JURISPRUDENCE, 7 ed., 410. 
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which the actor’s testimony to his advertence has been admitted. 
As negligence cases are commoner than cases involving wrongful 
intention, there should be even more instances of testimony to 
anxiety or advertence than of testimony to intention. But so far 
as appears, such testimony is practically never even offered. In 
the index to Wigmore on Evidence, where intent and intention 
occupy nearly a column, there is no entry of anxiety, indiffer- 
ence, attention, advertence, or inadvertence. Melville M. Bige- 
low, who contends that negligence is a state of mind, concedes that 
the law relies solely on the “ manifestation of conduct; conduct 
being the evidence of negligence.” ** The fact appears to be, not 
that the law of evidence is so inept and inconsistent as to exclude 
direct proof of these various mental facts while it admits direct 
proof of intention, but that, as a matter of substantive law, these 
mental facts have no bearing on negligence.” 

Again, a belief that a given act is not likely to cause damage 
seems to negative both the indifference which is sometimes, and 
the inadvertence which is more often, said to be the essence of 
negligence. If, therefore, inadvertence or indifference were really 
the issue in a negligence case, the actor’s belief concerning the 
probability of his course causing harm would be highly material. 
It is held to be immaterial.” 

Though one need not actually use or have any particular men- 
tal characteristic in order to be free from negligence, one must 
act as if he had (as safely as if he had) a normal complement 
of all mental characteristics which would be useful in avoiding 
harm in the particular circumstances. Though no particular 
mental shortcoming is necessary to negligence, any mental short- 
coming may result in negligence.” If the actor’s motions. are 





26 BiceLow, Torts, 8 ed., 108. 

27 Anxiety to prevent harm of course negatives intent to cause it; accordingly, 
when intent is the issue, testimony to anxiety would seem to be pertinent; similarly 
when “ reckless ” or “ willful and wanton ” conduct is the issue. 

28 In Hover v. Barkhoof, 44 N. Y. 113, 117 (1870), highway commissioners 
were held liable on the ground of negligence, for injuries caused by the fall of a 
bridge. It was held that no error had been committed in excluding evidence of | 
the defendants’ belief that sufficient repairs had been made. Accord, Teepen v. 
Taylor, 141 Mo. App. 282, 285, 124 S. W. 1062 (1910); Mertz v. Conn. Co., 217 
N. Y. 475, 477, 112 N. E. 166, 167 (1916). 

29 Possible exceptions to this statement appear to be: 

(1) Infancy and insanity, as to which see Francis H. Bohlen, “ Liability in 
Tort of Infants and Insane Persons,” 23 Micu. L. REv. 9. 
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less safe than those of a person with a normal mental equip. 
ment would be, they are unreasonably dangerous, and there- 
fore negligent, no matter what particular mental shortcoming it 
is that produces the risk and the harm.*® Negligence may be 
due — for example — to a lack of common knowledge, memory, 
observation, imagination, foresight, intelligence, judgment, quick- 
ness of reaction, deliberation, coolness, self-control, determina- 
tion, courage, or altruism. Few negligence cases show clearly — 
because it is immaterial — what mental shortcoming produced 
the negligent act in question. But in some cases it is quite ap- 
parent that it was not indifference or inadvertence but igno- 





(2) Some suggestion that a deficiency of intelligence in a sane adult cannot 
lead to contributory negligence. Swoboda v. Ward, 40 Mich. 420 (1879); Hill ». 
Smith & Son, 176 Mich. 151, 142 N. W. 565 (1913); Seattle Elec. Co. v. Hovden, 
190 Fed. 7 (oth Circ., 1911). See to the same effect dicta in Balt. & Pot. R. R. v. 
Cumberland, 176 U. S. 232 (1900). Contra, Worthington & Co. v. Mencer, 96 
Ala. 310, 11 So. 72 (1891); Georgia Cotton Oil Co. v. Jackson, 112 Ga. 620, 37 
S. E. 873 (1901). 

(3) Some suggestions that a deficiency of knowledge in a sane adult (unless it 
results from a shortcoming in some other respect) cannot lead to negligence. 
Terry, AN ELEMENTARY TREATISE ON THE Common Law, 2 ed. (Tokyo, 1906), 187; 
H. T. Terry, supra, 29 Harv. L. Rev. 40, 48. Contra, Commonwealth v. Pierce, 
138 Mass. 165 (1884). See dicta in Schlemmer v. Buffalo Ry., 205 U. S. 1, 12 
(1907); Brown v. Savings Bank, 67 N. H. 549 (1893). See also Hormes, Tue 
Common Law, 108. Cf. cases demanding normal memory, note 36, infra. 

30 Mr. Justice Holmes has observed that negligent conduct may be due to 
a “congenital defect ” like being ‘“‘ born hasty and awkward,” and not to “ guilty 
neglect.” Hotmes, op. cit. 108. Dean Pound has pointed out that the actor’s only 
shortcoming may be that he “has a slow reaction time or was born impulsive 
or is naturally timid or is easily ‘rattled.”” Pounp, INTRODUCTION TO THE 
Puitosopuy oF Law, 178. Salmond himself, in discussing contributory negligence, 
clearly implies that a lack of such “ judgment and self-control” as are normal 
under the circumstances may lead to negligence. Satmonp, Torts, 37. 

But statements that plainly repudiate a connection between negligence and all 
particular mental qualities are rare. Mr. Justice Holmes uses such language: “ it 
will now be assumed that ... the law presumes or requires a man to possess 
ordinary capacity to avoid harming his neighbors, unless a clear and manifest in- 
capacity be shown.” HotmeEs, op. cit. 109, 110. (Cf., however, “The law con- 
siders . . . what would be blameworthy in the average man, the man of ordinary 
intelligence and prudence, and determines liability by that. If we fall below the 
level in those gifts, it is our misfortune.” Ibid. 108). So does Professor Terry: 
“ Negligence is conduct which involves an unreasonably great risk of causing 
damage” and a “standard man” is “an ordinary member of the community.” 
29 Harv. L. Rev. 40, 47. So does Judge Crane of the New York Supreme Court: 
“Negligence is the failure to act in a given society according to common stan- 
dards.” Herkey v. Agar Co., 90 Misc. 457, 460, 153 N. Y. Supp. 369, 371 (1915). 
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rance,*’ stupidity,*? bad judgment,** timidity,** excitability,” or 
forgetfulness.*° : 

The individual’s actual mental characteristics and qualities, 
capacities and habits, reactions and processes, are not, then, 
among the “ circumstances ” which the law considers in deter- 
mining whether his conduct was, under the circumstances, rea- 
sonably safe.*” He must behave as well (as safely) as if he were 
in all mental respects normal, though he may be in some respect 
subnormal; ** he need behave no better, though he may be in 
some respect super-normal. In fact, the broad proposition that 
no merely mental fact about the (sane) individual is material, 
would seem to require only one substantial qualification; his 
special knowledge is highly material. Knowledge or suspicion 
that a glass contains poison makes conduct negligent which 
would be innocent in one who reasonably believed it to contain 
water. But knowledge, though obviously a mental fact, is one 
of a peculiar sort. All normal persons acquire, not only normally 
but inevitably, many items of special knowledge. If one has a 
normal memory and uses it normally, his conduct will reflect his 
acquisitions. Accordingly, the requirement that one who has 
useful special knowledge should use it, does not conflict with 
the principle that mental normality, and only that, is demanded. 
As knowledge results from experience, it would even be possible 
in most cases to twist the requirement into an objective form by 
disregarding the knowledge and treating the experience (in con- 
sequence of which the actor “ knew or ought to have known ”’) 
as the pertinent circumstance. And there are practical reasons 
quite as clear as the theoretical ones for treating special knowl- 





31 Commonwealth v. Pierce, 138 Mass. 165 (1884). 

82 Worthington v. Mencer, 96 Ala. 310, 11 So. 72 (1892); Georgia Cotton 
Oil Co. v. Jackson, 112 Ga. 620, 37 S. E. 873 (1901). 

33 Vaughan v. Menlove, 3 Bing. N. C. 468 (1837); The Germanic, 196 U. S. 
589, 506 (1905). 

34 Taylor v. Richmond R. R., 109 N. C. 233, 13 S.-E. 736 (1891). 

35 Bessemer Land Co. v. Campbell, 121 Ala. 50, 25 So. 793 (1898); Taylor v. 
Richmond R. R., supra, note 34. 

36 Reynolds v. Los Angeles Gas & Elec. Co., 162 Cal. 327, 122 Pac. 962 (1912) ; 
City of Charlottesville v. Jones, 123 Va. 682, 97 S. E. 316 (1918); Buckley v. 
Westchester Lighting Co., 93 App. Div. 436, 87 N. Y. Supp. 763 (1904), aff’d, 
183 N. Y. 506, 76 N. E. 1090 (1905). And see note, 39 L. R. A. (N. s.) 806. 

87 The courts “decline to take his personal equation into account.” HOoLMEs, 
Op. cit. 108. Cf. note 54, infra. 38 But cf. note 29, supra. 
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edge differently from other mental facts. The question whether 
one knew the glass contained poison commonly is or has been 
capable of a more definite and positive answer than the question 
whether his capacity for reasoning or observation (for example) 
was above normal. If some such capacities have become or are 
becoming as measurable as knowledge, the law has not had time 
to reflect the fact. Moreover, failures to use special knowledge 
are more frequently, and in general more seriously, hurtful than 
failures to use special intelligence and the like. If one acts like a 
man of merely normal mental capacities, he may do very little 
harm, but if one refuses to use his special knowledge, he will doa 
vast amount of harm. A failure to use special knowledge is, 
therefore, not only more obvious and more irritating but more to 
be discouraged in the interest of the general security, than a 
failure to use special mental gifts. 

While negligence does not involve always the same mental 
shortcoming, it probably always involves some mental short- 
coming.*® If a person of no temporary or permanent shortcom- 
ing either of desire or of capacity might make certain motions, 
by the same token “ the ordinary prudent man, acting prudently” 
might do so, and it is not negligent to do so. Accordingly, to say 
that an act is negligent is to say that it would not have been done 
by the possessor of a normal mind functioning normally. But, 
though some mental shortcoming or other, of desire or capacity, 
must be present or a negligent act would not occur, to prove the 
shortcoming does not prove the plaintiff’s case and is no part of 
the plaintiff’s case. If A is a good lawyer, he must have studied 
law; but proving the study does not conclusively prove the skill, 
and the skill may be proved without proving the study. Just so, 
if A has acted negligently, he must have fallen below normal 
in some mental respect; but proving his mental shortcoming 
does not prove the negligence, and the negligence may be proved 
without proving the mental shortcoming. 





39 Henry T. Terry, a leading exponent of the view that negligence is conduct, 
not a state of mind, implies, though he does not express, a recognition of this. 
He says: “ Negligence ...is most often caused by carelessness or heedless- 
ness. ... But it may be due to other states of mind. ... Whatever the state 
of mind be that leads to negligent conduct, the state of mind, which is the cause, 
must be distinguished from the actual negligence, which is its effect.” 29 Harv. 
L. REV. 40, 41. 
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Though negligence is conduct, and mental facts neither estab- 
lish nor rebut it, there is, then, this modicum of truth in the 
propositions that negligence is or involves inadvertence or in- 
difference, and that “ negligence in the one sense is necessarily 
accompanied by negligence in the other also.” When there is 
negligent conduct, there has been a shortcoming in some mental 
respect; and wher a shortcoming in any mental respect leads 
to dangerous conduct, it leads to negligent conduct. 


THE NEED FOR DISCRIMINATION 


Jeremiah Smith expressed the belief that the instances were 
very rare “ where a man who had exercised all the care of which 
he was capable has been found negligent on the ground that 
he . . . was unable to attain the external standard established 
by the law ”’; *° in other words, where a man who could not have 
been held liable on the ground of indifference has been held 
liable for dangerous conduct. Judge Smith added, “ The record, 
as usually made up, would not show when liability was imposed 
upon this ground.” ** Usually we cannot tell with certainty 
whether the court undertook to apply the test of mental short- 
coming or of dangerous conduct, because it uses ambiguous lan- 
guage; and though it is sometimes clear which test was adopted, 
it is almost never clear that the adoption of the other test would 
have led to a different result, for the evidence that would sup- 
port a given finding on the basis of either test would usually 
support it on the basis of the other. The actor’s movements 
would ordinarily furnish the only evidence tending to show in- 
difference or inadvertence (if that were the issue), and the most 
convincing evidence tending to show anxiety or attention; since 
he would seldom confess to the unfavorable qualities, and his tes- 
timony to the favorable ones would be taken with salt. I have 
found no case in which the mental view of negligence has clearly 
led to a result that could not have been reached on the basis of 
the conduct view, and few cases in which the conduct view has 
clearly led to a result that could not have been reached on the 
basis of the mental view. But this means only that the mental 
theory of negligence, like the doctor in the old saying, buries its 





40 “Tort and Absolute Liability — Suggested Changes in Classification;” 30 
Harv. L. Rev. 241, 262. 41 Ibid., n. 99. 
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mistakes. Inevitably it makes many. To say that evidence 
which would support a finding of negligence (or the reverse) 
under either the mental or the conduct definition would usually 
support the same finding under the other definition, does not 
mean that it would always lead to the same finding under the 
other definition. Suppose A had evidence against B which would 
support a verdict in an action either of assault or of false im- 
prisonment. Does it follow that it would be immaterial whether 
the evidence were submitted to the jury on the one theory or 
the other? A jury might well be convinced, in fact, of the 
alleged assault but not of the alleged imprisonment, or vice versa. 
The result of the case not only might turn, it would be likely to 
turn, on whether the jury were called upon to decide the one 
question or the other. But suppose they were presented with 
the question of assault, and found for the plaintiff (or the de- 
fendant). No one could say that the result would have been 
different if they had passed on the question of imprisonment 
instead. One could say only that the result might have been 
different, and that, if the situation arose frequently, the results 
would frequently be different. Cases in which the evidence 
would support two distinct causes of action are relatively rare, 
while cases in which it would support a finding of negligence on 
either the mental or the conduct theory are very common. A 
jury may be convinced of unreasonable indifference (or inad- 
vertence) but not of unreasonably dangerous conduct; or of 
dangerous conduct but not of indifference or inadvertence. The 
result of the case must many times depend on whether they are 
given to understand that negligence is indifference or inadver- 
tence, or that it is conduct induced by indifference or inadvertence, 
or that it is unreasonably dangerous conduct however induced, 
or—as very commonly happens —they are charged in terms 
that are wholly ambiguous and left to make their own selection 
among the competing theories. 


if CARE ” 


In his article on “ Public Wrong and Private Action,” Dean 
Thayer said: “ Much of the confusion in the cases has come 
from obscurity as to fundamental conceptions of the law of neg- 
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ligence. . . . To-day some things can to advantage be reéxam- 
ined and restated. ... The very breadth of the subject [neg- 
ligence] has made it easy to hide confusion of thought behind 
ambiguous and question-begging phrases.” ** 

Probably no phrases about negligence are more ambiguous 
than the orthodox and apparently fundamental ones in which 
words like “care” occur. To take a current example of a for- 
mula with which every lawyer is familiar: “ Negligence, gen- 
erally speaking, means failure to exercise reasonable care. . . .” ** 
Whatever this means to the lawyer or judge, the meaning con- 
veyed to a juryman must frequently be somewhat like the mean- 
ing given by the dictionaries. ‘Care ” is defined by the Century 
Dictionary as “concern; solicitude; anxiety; .. . attention or 
heed, with a view to safety or protection.” It follows that if 
one is “talking English, ngt law,” the conventional definition 
of negligence as the antithesis of due care demands not reason- 
ably safe conduct, but a reasonably attentive or anxious mind. 
Confronted with such a definition (unless it is effectively ex- 
plained away), the intelligent juryman will gather either that 
negligence is, or that it necessarily involves, relative indifference 
or relative inattention; a failure to feel as anxious or to focus 
attention as closely as one should. He will accordingly refuse 
te find negligence unless he finds such a state of mind; and if 
he finds such a state of mind, he may, without more, find 
negligence. 

Probably a similar understanding of the due-care definition, 
on the part of judges and lawyers, has much to do with the con- 
siderable prevalence among them of the mental view of negli- 
gence. When a case speaks, as multitudes do, of “ care ” as the 
turning-point, it is usually open to the state-of-mind school to 
take “ care ” to mean what the dictionaries say it means — anx- 
iety, or the like— and to ask, where is the evidence that the 
court is using words in a fictitious or technical sense. Yet fic- 
tions and technical senses are not so rare in the law as to make 
a word or two a secure basis on which to erect a theory of neg- 





#2 27 Harv. L. Rev. 317, 318. 

43 This instruction was held correct in Loverage v. Carmichael, 204 N. W. 
921, 922 (Minn., 1925). Worps AND Purasss, tit. Negligence, collects many such 
statements. 
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ligence, particularly if the word is so common and therefore so 
ambiguous as “care.” And there is evidence that judges and 
lawyers, when they use the phrase “due care” in any sense 
more definite than “ the opposite of negligence,’ commonly use 
it in a purely technical sense. The alleged requirement of 
“care” is commonly only an artificial way of saying that con- 
duct must be reasonably safe. The usage may be illustrated by 
a rather early and a late quotation. In /ndermaur v. Dames, 
Mr. Justice Willes said that a business visitor, if he uses reason- 
able care for his own safety, “is entitled to expect that the 
occupier shall on his part use reasonable care to prevent damage 
. . . the question whether such reasonable care has been taken, 
by notice, lighting, guarding, or otherwise . . . must be deter- 
mined by a jury . . . there was no absolute duty to prevent 
danger, but only a duty to make the place as little dangerous as 
such a place could reasonably be.” ** The Court of Appeals of 
Maryland, in a case decided last summer, puts it tersely; “ An 
inspection must be adequate, according to the circumstances, to 
be reasonably careful.’ *° 


Tue “ PRUDENT AND REASONABLE MAN ” 


The alleged requirement of “ due care” is not the only am- 
biguous proposition which has tended to create the impression 
that negligence turns on the presence or absence of certain men- 
tal qualities. Nearly all the familiar definitions, including those 
which set up conduct and not “care” as the respect in which 
the actor must conform to a standard, set up as the standard to 
which he must conform an abstract man to whom a limited num- 
ber of specified mental qualities are attributed. These qualities 
are usually reasonableness and prudence, but frequently others 
are selected. This variety, and the fact that it passes practi- 
cally unnoticed, are among the evidences that the words are all 
used in a Pickwickian sense and that there is vaguely behind 
them the general idea of a mentally normal person.** The ma- 





44 L. R. 1 C. P. 274, 288 (1866). 

45 Carlin v. Smith, 130 Atl. 340, 344 (Md., 1925). 

46 Often different sets of qualities are in terms attributed to the standard per- 
son in a single passage. Baron Alderson makes “ prudent and reasonable ” inter- 
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jority of courts and lawyers who use these definitions would 
doubtless deny that negligence turns on a state of mind; yet, 
to say that the definitions are open to the mental interpretation 
puts it mildly. When we are told that negligence is conduct 
different from that of a man possessed of designated mental 
qualities, it is natural to conclude that there is some significance 
in the selection of the qualities, and that in order to be free from 
negligence, one need exercise, or seem to exercise, those partic- 
ular qualities only. In other words, this type of definition, while 
it intimates that no mental facts are sufficient (without dangerous 
conduct) to constitute negligence, intimates quite as clearly that 
certain mental facts are necessary to the existence of negligence. 
Take Baron Alderson’s definition in Blyth v. Birmingham Water- 
works: “ Negligence is the omission to do something which a 
reasonable man, guided upon those considerations which ordi- 
narily regulate the conduct of human affairs, would do, or doing 
something which a prudent and reasonable man would not do.” *” 
As Pollock says, this “ says nothing of the party’s state of mind, 
and rightly. ... The question for judges and juries is not 
what a man was thinking or not thinking about, expecting or 
not expecting, but whether his behaviour was or was not such as 
we demand of a prudent man under the given circumstances.” ** 





changeable with “ reasonable.” ‘ Negligence is the omission to do something which 
a reasonable man, guided upon those considerations which ordinarily regulate the 
conduct of human affairs, would do, or doing something which a prudent and 
reasonable man would not do.” Blyth v. Birmingham Waterworks, 11 Ex. 781, 
784 (1856). Professor Street uses at least three several standards on a single 
page of his work — “ the ordinarily prudent person,” the “ man of ordinary intel- 
ligence and prudence,” and the “reasonable man.” 1 STREET, FOUNDATIONS OF 
Lecat LiaBrLity, 96. Swayne, J., in Railroad Co. v. Jones, 95 U. S. 439, 441 
(1877), adopts “a reasonable and prudent person.” Pollock says “the average 
prudent man, or, as our books rather affect to say, a reasonable man.” PoLtock, 
Torts, 12 ed., 444. “ Another definition is the want of that care and caution which 
a person of ordinary intelligence and judgment would use. ...” 1 THOMPSON, 
NEGLIGENCE, 2 ed., $1. Sometimes a “ prudent and just man” is taken as the 
standard. Collins v. Chartiers Valley Gas Co., 131 Pa. St. 143, 160, 18 Atl. ror2, 
1014 (1890). In others, the standard is a “ person of ordinary intelligence and 
prudence.” Lundy v. Tel. Co., 90 S. C. 25, 40, 72 S. E. 558, 564 (1911). 

47 He adds: “ The defendants might have been liable for negligence, if, unin- 
tentionally, they omitted to do that which a reasonable person would have done, 
or did that which a person taking reasonable precautions would not have done.” 
11 Ex. 781, 784 (1856). é 

Many similar definitions are collected in Worps AND PurasEs, tit. Negligence. 

48 Pocock, Torts, 12 ed., 443. 
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But Salmond is able to quote Baron Alderson’s definition and 
follow it with this gloss: “ Negligence, that is to say, is conduct 
different from that of a prudent and reasonable man; therefore 
it is imprudent and unreasonable conduct — viz., conduct unac- 
companied by that anxious consideration of consequences which 
is called care.” *® No doubt this is a bit Procrustean. Con- 
duct different from that of a “prudent and reasonable man” 
may well be due to other lacks than a lack of “ anxious consid- 
eration ”; one may consider anxiously, and yet neither be nor 
seem prudent and reasonable. But when it is said that negli- 
gence is conduct different from that of a prudent and reasonable 
man, it is more than implied, it is in effect asserted, that the 
conduct for which the actor is responsible is due to a lack of 
reasonableness and prudence. In other words, it is apparently, 
however unintentionally, asserted that if one has, or acts as if 
he had, a normal complement of reasonableness and prudence 
(or other quality contemplated by a particular definition), he 
need not have, or act as if he had, any other useful mental qual- 
ity in order to be free from negligence; that dangerous conduct 
due to an actual or apparent lack of any other quality cannot 
be negligence. Courts and lawyers seldom or never paraphrase 
in this way the familiar proposition about the reasonable and 
prudent man. Common law technique is probably against allow- 
ing the proposition its natural meaning. But juries are certainly 
not always, and probably not often, warned against doing so; 
and not being proficient in common law technique, they must 
frequently take the phrase to mean what it says — as the Court 
of Civil Appeals of Texas did, when it denied that intelligence 
could be expected of its standard man.” And when a jury does 





49 SarMoND, Torts, 6 ed., 23. 

50 “ The test is what a person of ordinary prudence would or would not do, 
and not what ordinarily intelligent and prudent men would or would not do; but 
we do not make the defect in the charge in this respect ground of reversal.” 
Houston R. R. v. Brown, 37 Tex. Civ. App. 595, 599, 85 S. W. 44, 45 (1905). 

The practice of defining non-negligent conduct in terms of one or two mental 
qualities has not escaped casual attack. Judge Thompson noted that a “ person 
of ordinary intelligence and judgment ” was inadequate as a standard; he criti- 
cized the phrase as excluding “moral ingredients”—a sense of duty not to 
injure. 1 THompson, NEGLIGENCE, §1. Similarly Professor Terry said that the 
definition, “ an ordinarily reasonable, careful, and prudent man .. . is not exactly 
correct, because in certain cases other qualities than reasonableness, carefulness, or 
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give the phrase its natural meaning, and accordingly refuses to 
find negligent a man whose dangerous conduct was due to a 
shortcoming in some other mental quality than reasonableness 
or prudence, there is commonly no way of recognizing its action 
and therefore no way of correcting it. 


JUSTIFICATION OF THE CoNDUCT THEORY 


One objection to making negligence turn on state of mind in- 
stead of conduct is that states of mind are much more difficult 
to prove. The difficult question whether conduct is reasonably 
safe is simple and easy compared to the question whether the 
actor’s attention is reasonably focussed or his feelings are rea- 
sonably anxious. Either test involves, in its application, the 
comparison of particular facts with a standard that is nebulous; 
but in the case of the mental test the particular facts also are 
nebulous (viz., the actor’s mental and emotional state), while 
in the case of the physical test the particular facts are relatively 
clear (viz., the actor’s movements). 

So far as any mental test leads in practice to different results 
from the conduct test, the results are bad. It is conduct, not a 
state of mind, that causes harm. Is it not as unreasonable to 
make negligence turn on a state of mind as on a state of body? 
If one’s conduct is abnormally dangerous and causes harm, one 
does not escape liability by virtue of his good health and strong 
muscles; should he escape it by virtue of his close attention or 
his earnest contemporaneous regret? The mental excellence and 
the physical alike may prevent him from causing harm another 
time; but this time they did not prevent him from causing it, 
and causing it by dangerous conduct. Yet either the theory that 
negligence is, or the much commoner theory that it necessarily 
involves or “ presupposes,” a particular mental cordition, would 
protect the attentive and anxious man from liability for his dan- 
gerous conduct. On the other hand, suppose P, who has only 
one leg, walks in the street and is injured by D’s negligence. It 
appears that a two-legged man could not have escaped injury. 
Clearly P can recover; either his walking as he did was not 





prudence, e.g., courage, may be important; but it will do for our present pur- 
Pose.” 29 Harv. L. Rev. at 47. 
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negligent, or it was negligeffce which had nothing to do with 
causing the injury. No one would argue that he ought to suffer 
because his defect, though it did him no harm on this occasion, 
may some time do him harm. Suppose P, instead of lacking a 
leg, lacks normal attentiveness or normal anxiety to avoid injury, 
but makes just those motions which a man normally attentive 
and anxious would make. Is he to be denied recovery because 
his defect, though it had nothing whatever to do with causing 
his injury, may cause him injury at another time? This is 
precisely the result of the theory that negligence is inadvertence 
or indifference (though not necessarily of the theory that it 
“ presupposes ” it, since under the latter theory dangerous con- 
duct as well as an inadvertent state of mind might be required). 
And so if it is the defendant whose negligence is in question. 
No one would contend that if an automobile driver acts like a 
two-legged man — does all that such a man would to prevent an 
accident — he should be liable because he is one-legged. Would 
it not be equally absurd to make a driver who acts like a man 
normally attentive and anxious to avoid harm, liable because he 
does not feel so? * 





51 These results of the theory that negligence is a state of mind cannot be 
escaped on grounds of causation. It is undisputed that a negligent act, in order 
to have legal consequences, must be a cause of the harm that follows; but that 
requirement is satisfied. The driver drove negligently, according to the mental 
definition — as he drove inattentively and indifferently —and the driving was a 
cause of the harm. It is true that the particular feature of the act which made 
it (by the mental definition) negligent —the inadvertence or indifference — did 
not cause the harm; and it is good law that if the negligent feature of a negligent 
act did not cause the harm —i.e., if the same act minus the feature that made it 
negligent would have caused the same harm —the negligence is not a legal cause 
of the harm and has no legal effect. Ford v. Trident Fisheries Co., 232 Mass. 
400, 122 N. E. 389 (1919); Sowles v. Moore, 65 Vt. 322, 26 Atl. 629 (1893). 
But that principle is an objection to the mental theory, not to my application 
of it; in fact it is wholly inconsistent with the theory. The motions which cause 
harm when made by an inadvertent or indifferent person would equally cause it 
if made by an attentive and anxious person; therefore, if inadvertence or indif- 
ference is the feature that makes an act negligent, the negligent feature of the 
act can never cause the harm, for in every case the act minus its negligent feature 
would cause the same harm. This is true even of cases in which indifference 
causes dangerous motions which cause harm. Subtract the indifference, and the 
same dangerous motions would cause the same harm. It is no answer to say that 
when “indifference causes dangerous motions” the dangerous motions would 
evidently not occur without the indifference. In applying the principle that the 
negligent feature of the act must cause the harm, the question is not whether 
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By imposing liability for the consequences of dangerous con- 
duct, and of dangerous conduct only, the law of negligence dis- 
courages such conduct, and thereby protects the general security, 
with a minimum of interference with individual freedom of ac- 
tion. The mental theory in either of its chief forms — that 
negligence is, or that it necessarily involves, inadvertence or 
indifference — would leave the general security unprotected 
against that vast amount of dangerous and harmful conduct 
which results not from inadvertence or indifference but from 
deficiencies in knowledge, memory, observation, imagination, 
foresight, intelligence, judgment, quickness of reaction, deliber- 
ation, coolness, self-control, determination, courage, or the like. 
This is the great vice of the theory. As Mr. Justice Holmes has 
said, ‘“‘ when men live in society, a certain average of conduct, a 
sacrifice of individual peculiarities going beyond a certain point, 
is necessary to the general welfare. If, for instance, a man is 
born hasty and awkward, is always having accidents and hurting 
himself or his neighbors, no doubt his congenital defects will be 
allowed for in the courts of Heaven, but his slips are no less 
troublesome to his neighbors than if they sprang from guilty 


neglect. His neighbors accordingly require him, at his proper 
peril, to come up to their standard, and the courts which they 





all the circumstances which produced the accident would actually have occurred 
as they did, if the negligent feature of the defendant’s act had been eliminated; 
the question is whether if all these other circumstances had occurred, the elimina- 
tion of the negligent feature would have prevented the harm. In Ford v. Trident 
Fisheries Co., supra, if the defendant had not gone to sea with improper equip- 
ment, it is entirely possible that he would not have gone to sea at all; he might 
even have been obliged to stay in port for repairs; but conclusive proof that he 
must have stayed there, and that therefore the accident would not have happened, 
would not make him liable; for if he had been able to go and had gone to sea 
with proper equipment, the accident would have happened just at it did. So of 
the case in which indifference causes dangerous motions which cause harm; the 
dangerous motions would not actually have occurred at all (the defendant being 
mentally and physically circumstanced exactly as he was) without the indifference; 
but, if they kad occurred without the indifference (enough of the other circum- 
stances having been altered to make it possible), they would have caused the same 
harm. To combine the principle that a negligent act has no legal effect unless its 
negligent feature caused the harm, with the theory that the negligent feature of 
an act is inadvertence or indifference, would lead to the conclusion that a negli- 
gent act can under no circumstances have any legal effect. Either the principle 
or the mental theory in its broader form must fall. 
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establish decline to take his personal equation into account.” © 
Dean Pound has put as the “ jural postulate of civilized society ” 
which underlies our doctrine of negligence, that ‘“‘ men must be 
able to assume that their fellow men, when they act affirmatively, 
will do so with due care, that is with the care which the ordinary 
understanding and moral sense of the community exacts, with 
respect to consequences that may reasonably be anticipated.” * 
The context makes it clear that the word “ care ” is here used in 
its technical sense, with no intention of giving aid and comfort 
to the enemies of the conduct theory.** In terms of conduct: 
Men must be able to assume that when their fellow men act 
affirmatively, their action will be reasonably safe, that is, will 
create no greater risk of harm than the ordinary understanding 
and moral sense of the community permits. 

Besides leaving the community without protection against the 
dangerous acts of attentive and anxious persons, the theory that 
negligence is a particular mental condition would tend at the 
same time to impose a needless and hurtful restraint on the non- 
dangerous activity of relatively inadvertent and _ indifferent 
persons. The liability which it would impose is liability for a 
coincidence; the coincidence between relative indifference (or in- 
advertence) in the actor, and conduct which whether dangerous 
or safe happens to result in harm. It is true that indifference and 
inadvertence tend to result in dangerous and harmful acts, and 
that to impose liability upon the indifferent and inadvertent 
whenever their acts, though reasonably safe, happen to result in 
harm, would tend to eliminate indifference and inadvertence, and 
so to prevent dangerous acts and resulting harm on other occa- 





52, HotmEs, THE Common Law, 108. 

53 PounD, INTRODUCTION TO THE PHILOSOPHY OF LAw, 169, 170. 

54 “ But is an act blameworthy because the actor has a slow reaction time or 
was born impulsive or is naturally timid or is easily ‘ rattled’ and hence in an 
emergency does not come up to the standard of what a reasonably prudent man 
would do in such an emergency, as applied ex post facto by twelve average men 
in the jury box? If our use of ‘ culpable’ here were not, as it were, Pickwickian, 
we should allow the defendant in such cases to show what sort of man nature had 
made him and to call for individualization with respect to his character and tem- 
perament as well as with respect to the circumstances under which he acted... . 
Whenever a case of negligence calls for sharp application of the objective standard, 
fault is as much a dogmatic fiction as is representation in the liability of the 
master for the torts of his servant.” Jbid. 178, 179. 
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sions; but the argument would be quite as strong for imposing 
liability upon the indifferent bystander, as upon the indifferent 
actor whose conduct in the particular case, though it happened 
to result in harm, was no more dangerous than an attentive and 
anxious actor’s would have been. It is as true of the bystander 
as of the actor that his shortcoming may cause harm on other 
occasions; it is as true of the actor as of the bystander that his 
shortcoming has caused no harm on this occasion. The relation 
of the shortcoming of each to the harm is one of pure coinci- 
dence. Penalizing the bystander for the coincidence would dis- 
courage, along with indifference, only bystanding; penalizing the 
actor for it would discourage, along with indifference, safe and 
reasonable activity. 

The theory that negligence is or involves a state of mind is an 
outgrowth of the artificial use of words like “ care,” “ reason- 
able,” and “ prudent ”; of the proposition that negligence in- 
volves “‘ fault”; °° and of a supposed analogy between negligent 
and intentional harms; all aspects, more or less, of the nine- 
teenth-century attempt to Romanize the common law by making 
all liability rest, not simply and directly upon the social advan- 
tage of discouraging certain conduct and compensating certain 
harms, but upon a guilty mind or will.°° ‘“ The wilful wrong- 
doer,” says Salmond, “ is he who desires to do harm; the negli- 
gent wrongdoer is he who does not sufficiently desire to avoid 
doing it”; °’ and “negligence . . . is rightly treated as a form 
of mens rea, standing side by side with wrongful intention as a 
formal ground of responsibility.” °° The suggested analogy does 
not support the mental theory of negligence.. When physital 
conduct is unreasonably dangerous, and harm results, neither 
intent nor indifference is necessary to liability. On the other 
hand, intent and indifference which do not affect conduct are 









































55 Dean Pound has pointed out the Pickwickian character of this proposition. 
See note 54, supra. 

56 This attempt is discussed by Pounn, op. cit., c. IV. 

A passage of Austin, full of references to the Romans, is probably among the 
ultimate English sources of the mental theories of negligence: “The states of 
mind which are styled ‘ Negligence’ and ‘ Heedlessness’ are precisely alike. In 
either case the party is inadvertent.” AvusTIN, JURISPRUDENCE, LecTuRE XX, 5 
ed., 477. 

57 SALMOND, Torts, 6 ed., 21. 
58 SALMOND, JURISPRUDENCE, 7 ed., 410. 
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equally without legal effect. Either an intent to harm, or actual 
indifference to harm (called recklessness, wantonness, etc.) may, 
when it results in harmful conduct, give rise to liability. Doubt- 
less the intent does away, as a matter of theory, with the require- 
ment that the conduct be unreasonably dangerous as well as 
harmful. Quite possibly the same is true of recklessness. But 
this is extraordinarily academic, as the exceptional dangerousness 
of the conduct is the very basis on which recklessness is predi- 
cated. Moreover, this actual indifference or recklessness, which 
avoids the defense of contributory negligence and makes one 
liable to trespassers, is not the same thing as negligence under 
any definition. It is as distinct, in nature and in legal effect, 
from mere inadequate anxiety or attention as from mere unsafe 
conduct. 


The use of “care” in the law of negligence is probably in- 
veterate enough to survive a generation of attack. The “ pru- 
dent ” or “ reasonable ” man is perhaps as well entrenched. The 
related impression that negligence involves something mental — 
inadvertence or the like — though widespread, is less inveterate. 
So far as there is a received common law tradition on the point, 
it is probably to the contrary. More often than not, the judge 
who uses the misleading words is not himself misled. He is 
nevertheless likely to mislead juries. Innocent of the law’s 
Pickwickian senses, juries must often take literally the defini- 
tions which are given them, with the result that the law in action 
tends more strongly than the law in books to make particular 
méntal phenomena necessary, if not sufficient, to negligence. A 
clear recognition that no particular mental phenomena are either 
necessary or sufficient, and that the ordinary definitions are worse 
than ambiguous, should lead lawyers to explain away the mental 
implications of those definitions, if not to abandon them. 


Henry W. Edgerton. 


Grorce WASHINGTON UNIvERSITY LAw ScHOOL, 
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CONSTITUTIONALITY OF MinrmumM Wace LAws FOR LABOR ON 
Pustic Works. — The attitude of the Supreme Court toward legisla- 
tive regulation of hours of labor in private industry is not entirely free 
from doubt. On the other hand, in the field of regulation of the hours 
of labor on public works, Atkin v. Kansas? has definitely decided that 
the state may constitutionally enact a maximum hours law.’ Although 
Adkins v. Children’s Hospital * has denied the existence of legislative 





1 Cf. Holden v. Hardy, 169 U. S. 366 (1898), sustaining a statute limiting labor 
to eight hours in underground mines; Lochner v. New York, 198 U. S. 45 (1905), 
invalidating a ten hour day law for bakers; Muller v. Oregon, 208 U.S. 412 (1908), 
sustaining a ten hour law for women in any mechanical establishment, factory, or 
laundry; Bunting v. Oregon, 243 U. S. 426 (1917), upholding a ten hour law for 
employees in any mill, factory, or manufacturing establishment. See Felix Frank- 
furter, “ Hours of Labor and Realism in Constitutional Law.” 29 Harv. L. Rev. 
353; Ernst Freund, “ Limitation of Hours of Labor,” 17 Green Bac 411. 

2 191 U.S. 207 (1903). 

3 In Ellis v. United States, 206 U. S. 246 (1907), the Act of Congress limiting 
the hours of labor of employees of the District of Columbia was upheld. See 27 
Star. 340. State courts in upholding statutes or city ordinances limiting hours of 
labor on public works have relied upon the Atkin case. Sweeten v. State, 122 
Md. 634, 90 Atl. 180 (1914); State v. Livingston Concrete Mfg. Co., 34 Mont. 
570, 87 Pac. 988 (1906); Byars v. State, 2 Okla. Cr. 481, 102 Pac. 804 (1900) ; 
In re Broad, 36 Wash. 449, 78 Pac. 1004 (1904); City of Milwaukee v. Raulf, 
164 Wis. 172, 159 N. W. 819 (1916). 

4 261 U. S. 525 (1923). This decision invalidated the District of Columbia 
minimum wage law for women. It has been considered by the Supreme Court, in 
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power to fix a minimum wage in private industry, the Supreme Court 
in 1924, in dismissing as frivolous® a petition for a writ of error, 
apparently sustained the constitutionality of a city ordinance fixing a 
minimum wage for employees in public works.® And in the Adkins 
case the Court expressly distinguished wage regulation in the field of 
public works from such regulation as applied to private industry.’ 
State courts, too, generally have sustained statutes fixing wages on 
public works.® 

The statute held valid in Atkin v. Kansas in addition to regulating 
hours of labor, also provided that employees in public works shall be 
paid “ not less than the current rate of per diem wages in the locality 
where the work is performed.” ® The constitutionality of the quoted 
clause was not argued by counsel, nor considered by the Court. Never- 
theless, subsequent state legislation and judicial decision was affected 
by the Atkin case. In New York, prior to the Atkin case, an eight 
hour day law *® for employees in public works with a provision that 
such employees should be paid “ not less than the prevailing rate” 
of wages in the locality where the work was performed, was held to 
be void ** in so far as it required a contractor for a municipal work 
to pay such a rate. Less than two months after the Atkin decision, 
however, the New York court in Ryan v. City of New York,!* recon- 
sidering its statute, held that a municipality could constitutionally be 
required to pay “the prevailing rate . . . in the locality.”1* The 
legislative response to the Atkin case was the enactment of statutes 





a memorandum decision, decisive of the unconstitutionality of state minimum 
wage laws for private employment. Murphy v. Sardell, 46 Sup. Ct. Rep. 22 
(1925). See also Folding Furniture Co. v. Industrial Comm., 300 Fed. 991 (W. D. 
Wis., 1924). For an extensive collection of articles anent the Adkins case, see 
THe Supreme Court AND Mintmum Wace LecistaTion, published by the 
National Consumers’ League. 5 Wagner v. Milwaukee, 266 U. S. 585 (1924). 

6 Wagner v. Milwaukee, 180 Wis. 640, 192 N. W. 904 (1923). 

7 “These cases [minimum wage on public works] sustain such statutes as 
depending, not upon the right to condition private contracts but upon the right 
of the government to prescribe the condition upon which it will permit work of 
a public character to be done for it; or, in the case of a state, for its municipali- 
ties.” Per Sutherland, J., in Adkins v. Children’s Hospital, supra, note 4, at 547. 

8 Clark v. State, 142 N. Y. 102, 36 N. E. 817 (1894); Ryan v. City of New 
York, 177 N. Y. 271, 69 N. E. 599 (1904); Norris v. Lawton, 17 Okla. 213, 148 
Pac. 123 (1915); Gies v. Broad, 41 Wash. 448, 83 Pac. 1025 (1906). Contra, 
Street v. Varney Elec. Supply Co., 160 Ind. 338, 66 N. E. 895 (1903). In Malette 
v. Spokane, 68 Wash. 578, 123 Pac. 1005 (1912), the court held invalid a city 
ordinance fixing a minimum wage for employees on public works, relying on the 
Varney case, supra. On rehearing, the ordinance was upheld on the authority of 
Atkin v. Kansas, supra, note 2, and Clark v. State, supra. Malette v. Spokane, , 
77 Wash. 205, 137 Pac. 496 (1913). 

® See 1891 Kan. Laws, c. 142; 1901 Kan. Gen. Srat., § 3827; 1923 Kan. REV. 
Srat., $§ 44-203. 

10 1894 N. Y. Laws, c. 622; 1897 N. Y. Laws, c. 1415, $3; 1921 N. Y. 
Laws, c. 50, § 220(3). 

11 People ex rel. Rodgers v. Coler, 166 N. Y. 1, 59 N. E. 716 (1901). Judge 
O’Brien, writing for the majority, expressed the usual Jaissez faire policy of 
American courts during this period. 

12 177 N. Y. 271, 69 N. E. 599 (1904). The Atkin case was decided Nov. 30, 
1903; Ryan v. City of New York was argued Nov. 12, 1903; and the New York 
Court of Appeals rendered its decision on Jan. 29, 1904. 

18 Chief Judge Parker, writing for the majority, quotes from the opinion in 
the Atkin case at length. See 177 N. Y. at 275-278, 69 N. E. at 600. 























NOTES 873 


in Maryland,’* Oklahoma,’* Idaho,’* Arizona, ** and Texas,’* similar 
to the Kansas statute upheld in the Atkin case and all containing the 
provision that employees on public works should be paid “ not less 
than the current rate of per diem wages in the locality.” The con- 
stitutionality of these statutes has been upheld, the state courts in- 
variably relying on the Atkin case.’® 

One would have assumed that the type of labor legislation upheld 
in the Atkin case had successfully withstood constitutional attack.?° 
But recently the Supreme Court of the United States has held 7 the 
Oklahoma statute invalid on the ground that the words “ current rate 
of wages ” are so indefinite and uncertain as to be a violation of due 
process of law.*? 

Mr. Justice Holmes had apparently marked out the limits of valid 
generality in statutes prescribing rules of human conduct. Under his 
doctrine, a statute is constitutional if it affords a guide for conduct ac- 
cording to the actualities of life or by reference to knowable criteria.”* 
And conversely a statutory standard contravenes due process if it im- 
poses upon a man the duty of guessing as to the propriety of his 
conduct, in an imaginary world with no guide in common experience.** 





14 3908 Mp. Laws, c. 85, applicable only to the city of Baltimore and still 
further limited by 1910 Mp. Laws, c. 94. 

15 1909 OKLA. Laws, c. 39, art. II; 1921 Oxia. Comp. Srar., § 7255. 

16 y911 Ipa. Laws, c. 131; 1919 Ipa. Comp. Laws, § 2324. 

17 y912 Ariz. Laws, c. 78; 1913 Ariz. Rev. Srar., § 3103. 

18 1913 Tex. Gen. Laws, c. 68; 1925 Tex. Rev. Civ. Srat., art. 5166. 

19 Sweeten v. State, supra, note 3; Byars v. State, supra, note 3. Although 
some of these statutes have been operating for fifteen years, the power of the 
state legislature to enact them has been attacked only in these two cases. 

20 Economists considered the question as definitely settled by the Atkin case. 
See Commons & ANDREWS, PRINCIPLES OF LABOR LEGISLATION, 176; George G. 
Groat, “ The Eight Hour and Prevailing Rate Movement in New York State,” 
21 Por. Scr. Quart. 414. Such an opinion seemed justified in view of the con- 
sideration generally given by courts to the long continued existence of, and 
practice under, legislation whose validity is attacked. Cf. Taft, C. J., in National 
Union Fire Ins. Co. v. Wanberg, 260 U. S. 71, 77 (1922). But see Sutherland, J., 
in Adkins v. Children’s Hospital, 262 U. S. 525, 599 (1923). 

21 Connally v. Gen. Const. Co., 46 Sup. Ct. Rep. 126 (1926). For the facts 
of this case, see RecENT CasEs, infra, p. 895. 

22 Although the question of uncertainty “lurked in the record” in the Atkin 
case, nevertheless, since it was not urged by counsel, nor considered by the Court, 
the decision cannot be considered an authority on the question of indefiniteness, 
in view of the recent decision of the Supreme Court in Webster v. Fall, 266 U. S. 
507 (1925). ‘‘ Questions which merely lurk in the record, neither brought to the 
attention of the court nor ruledeupon, are not to be considered as having been 
so decided as to constitute precedents.” 266 U. S. at 511. 

In deciding that “ current rate” is too vague, the Supreme Court relied upon 
the dictum in People v. Coler, supra, note 11, but apparently ignored the decision 
in Ryan v. City of New York, supra, note 12, which upheld the constitutionality 
of a statute providing inter alia for payment of a “ prevailing rate” and impliedly 
contradicting the dictum of the Coler case. 

23 See Nash v. United States, 229 U. S. 373, 377 (1014). 

24 International Harvester Co. v. Kentucky, 234 U. S. 216 (1914); Collins v. 
Kentucky, 234 U. S. 634 (1914). Mr. Justice Hughes adopts the same test in 
Collins v. Kentucky, supra, at 638 (1914). See 38 Harv. L. Rev. 963. 

An identical test of constitutionality is applicable whether the failure to meet 
the standard of conduct subjects one to the risk of a lawsuit or to incarceration 
in the penitentiary. A. B. Small Co. v. American Sugar Refining Co., 45 Sup. Ct. 
Rep. 295 (1925). 
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Mr. Justice Sutherland, in deciding that “current rate of wages” 
is too indefinite, attempts to classify the statutory standards upheld 
by the Supreme Court, saying, “ But it will be enough for present pur- 
poses to say generally that the decisions of the court, upholding 
statutes as sufficiently certain rested upon the conclusion that they 
employed words or phrases having a technical or other special mean- 
ing well enough known to enable those within their reach to correctly 
apply them*® . . . or a well settled common law meaning, notwith- 
standing an element of degree in the definition as to which estimates 
might differ ° . . . or as broadly stated by Mr. Chief Justice White, 
that, for reasons found to result either from the text of the statutes 
involved or the subjects with which they dealt a standard of some sort 
was afforded.” 27 In view of the fact that the Oklahoma statute had 
been enforced for a number of years without serious complaint and 
in view of the practical impossibility of greater definiteness on the 
part of the legislature, it is difficult to see why the Court might not 
have brought this statute within the saving scope of Mr. Justice 
White’s liberal rule.** If a moral standard of reasonableness in con- 
duct furnishes a sufficiently definite guide when referred to existing 
facts,® a guide such as “ current rate of wages ” which is mechanically 
determinable solely from existing facts without any judgment as to 
proper moral conduct, should be a fortiori a definite standard.*° And 
there has been judicial opinion to the effect that such a term as “pre- 
vailing rate of wages ” is capable of definition and application.** 





25 Citing Hygrade Provision Co. v. Sherman, 266 U. S. 497 (1925). 

26 Citing Nash v. United States, supra, note 23. But at p. 377, it is pointed 
out by Holmes, J., that “The law is full of instances where a man’s fate de- 
pends on his estimating rightly, that is, as the jury subsequently estimates it, 
some matter of degree.” 

27 Citing Waters Pierce Oil Co. v. Texas, 212 U. S. 86, 108 (1908). 

28 The Court, though not required to do so for the decision of the cause, 
held that “locality ” as used in the Oklahoma statute was also too indefinite to 
be consistent with the Fourteenth Amendment. This point was not discussed by 
the lower court. Gen. Const. Co. v. Connally, 3 F. (2d) 666 (D. Okla., 1924). 
The Supreme Court of Oklahoma had construed “locality ” to mean “ neighbor- 
hood ” and had held it to be sufficiently definite. State v. Tibbetts, 205 Pac. 776 
(Okla. Cr., 1922). See 1912 Op. Atry. Gen. N. Y., vol. 2, p. 116. Mr. Justice 
Sutherland finds support for his position in Thomas v. Marshfield, 10 Pick. 
(Mass.) 364, 367 (1830), which case held that a grant to the “ inhabitants of a 
neighborhood ” was void for uncertainty. It is submitted that cases involving 
grants of land where extreme definiteness has always been required, have no 
application to statutes furnishing standards of human conduct. 

29 Standard Oil Co. v. United States, 221 U. S. 1, 60 (1911). 

80 To the economist or the statistician, the determination of what is a “ cur- 
rent rate of wages” for a particular kind of work is merely the gathering of 
statistics of wages paid and the striking of a general average. This appears no 
more difficult than the determination of an “unjust and unreasonable rent,” 
ve -_ upheld as sufficiently definite in Levy Leasing Co. v. Siegel, 258 U. S. 
242 (1921). 

81 “Tt is the prevailing, current, general or common rate. In other words, it 
is the market rate or that which the services are fairly or reasonably worth.” 
Per Haight, J., dissenting in People v. Coler, supra, note 11, at 42. Cf. the 
language of Laughlin, J., dissenting, in Ryan v. City of New York, 78 App. 
Div. 134, 140, 79 N. Y. Supp. 599 (1903); reversed, Ryan v. City of New York, 
177 N. Y. 271, 69 N. E. 509 (1904). 

See 1912 Rep. Atty. Gen. N. Y., vol. 2, p. 118. ‘‘ Average or common rate, — 
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Mr. Justice Holmes and Mr. Justice Brandeis concurred in the 
result in the Connally case on the ground that, since the record showed 
no available standard in fact for determining the current rate of 
wages, it would be a denial of due process of law to enforce the statute 
in this case, and hence the injunction restraining its enforcement should 
be granted. Their thought seems to be, that though the statute is 
constitutional generally, it would be arbitrary to apply it where on the 
facts no standard of application is available. This is in complete accord 
with the theory of the Supreme Court that though a statute is not 
violative of the Fourteenth Amendment as to the rule of law it enacts, 
nevertheless it becomes a violation of due process when its application 
in a specific instance is palpably unjust and arbitrary.** This would be 
the case if a defendant were convicted for failure to pay a current rate 
of wages when in a particular locality there is no current rate of wages 
prevalent to guide him. The concurring opinion obviously avoids all 
question as to the constitutionality of the statute. It is the familiar 
doctrine of the Supreme Court not to discuss a question of constitu- 
tionality if the case can be disposed of on other grounds. The ma- 
jority’s neglect of this rule brings out all the more clearly the lengths to 
which the Court will go in its recent attitude toward social legislation. 
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NEGOTIABILITY OF INTERIM CERTIFICATES. — The recent decision 
of the New York Court of Appeals in President of the Manhattan Co. 
v. Morgan* holds that interim certificates issued by an investment 
banking house and payable in bonds “ when, as and if delivered ” are 
not negotiable. The court held that these instruments failed to pass 
the tests contained in Section 1 * of the Negotiable Instruments Law * 
and concluded that they were therefore non-negotiable. The result 
is far from satisfactory to business men, who habitually regard interim 





such a rate as one would be able to recover in an action for services where no 
price was specified in the contract.” 

32 Gast Realty Co. v. Schneider Granite Co., 240 U. S. 55 (1915); Withnell 
v. Ruecking Const. Co., 249 U. S. 63, 71 (1918). 

1 242 N. Y. 38, 150 N. E. 594 (1926). For the facts of this case, see RECENT 
Cases, infra, p. 893. 

2 When a bond issue is to be floated, if the definitive bonds are not ready to 
be put upon the market, interim certificates are prepared. These instruments con- 
tain promises to deliver to bearer the bonds “ when, as and if delivered.” Interim 
certificates are used in a variety of situations, particularly as a method of striking 
the market at a favorable time when a delay in the issue of the definitive bonds 
is likely, owing either to the necessity of further agreement upon terms (as in the 
case of reorganizations, or where a foreign government must give legislative ap- 
proval) or to the mere mechanical delay of engraving. 

8 This section provides: 

“ An instrument to be negotiable must conform to the following requirements:— 

t. It must be in writing and signed by the maker or drawer; 

2. Must contain an unconditional promise or order to pay a sum certain in 
money ; 

3. Must be payable on demand, or at a fixed or determinable future time; . . .” 

4 The interim certificates in question do not contain an unconditional promise, 
are not payable in money, and are not payable at a fixed or determinable future 


time. 
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certificates as negotiable and deal with them accordingly.’ A similarly 
undesirable conflict between the law’s conception of the nature of an 
important commercial instrument and the conception of the business 
man prevails as to other forms of securities.® 

There are those who would dispute the premise of the court that 
the failure of these instruments to meet the formal requirements of the 
Negotiable Instruments Law is fatal to their negotiability.” Guided, 
if not led, by the desirability of the result, they contend that the Act 
does not purport to codify the law relating to the negotiability of 
such corporate securities as bonds.* The marked difference between 
corporate bonds and bills, notes, and checks, both in origin and func- 
tion, is urged as warranting this construction of the statute.® By such 
a construction the field is left open for the recognition of new types 
of negotiable securities..°° The interim certificate would fall within 
that class.1‘ Courts, however, have generally assumed that the nego- 
tiability of corporate bonds should be tested by the standards of the 
Uniform Law.’ The sweeping language of the Act warrants such an 





5 See N. Y. Times, Jan. 14, 1926, p. 39. It is beyond the scope of this note to 
examine the question whether it is economically desirable that interim certificates 
be negotiable. It is assumed that they occupy a legitimate position in the present 
financial system. 

6 The large number of securities which have a greater or lesser degree of “ fac- 
tual ” negotiability but which fail to meet the formal requirements of the Negotia- 
ble Instruments Law, makes the problems raised by the Morgan case of considerable 
commercial importance. Chief among such instruments are corporate bonds which 
may contain provisions in conflict with the Act. Others are receivers’ certificates, 
income bonds, and voting trust certificates. As to letters of credit, see Omer F. 
Hershey, “ Letters of Credit,” 32 Harv. L. REv. 1, 38. 

7 See BRANNAN, NEGOTIABLE INSTRUMENTS Law, Chafee’s ed., 5; 25 Cot. L. 
Rev. 71. Cf. 2 MacHEen, CorporaTIons, § 17402. 

8 This contention could not be made concerning the New York Act, in which 
there are definite provisions in regard to municipal and corporate bonds. See 1909 
N. Y. Consor. Laws, c. 43, § 332. 

® Although it is easy to sense the clear difference in function between a corpo- 
rate bond secured by a mortgage and payable in twenty years and the promissory 
note of an individual payable on demand, it is possible to conceive of cases in 
which this difference becomes blurred, if not completely obliterated. 

10 Presumably the common law would then recognize as negotiable any instru- 
ment which in fact became so by the well defined custom of merchants. Such is 
the law in England. Goodwin v. Robarts, L. R. 1o Ex. 337 (1875); 1 App. Cas. 
476 (1876) (Russian scrip entitling bearer to receive definitive bonds) ; Rumball v. 
Metropolitan Bank, 2 Q. B. D. 194 (1877) (scrip entitling holder to be registered 
as owner of stock); Bechuanaland Co. v. London Bank, [1898] 2 Q. B. 658 
(debenture bonds) ; Edelstein v. Schuler, [1902] 2 K. B. 144 (same; judicial notice 
taken of custom). For an exhaustive treatment of this topic, see Ralph W. Aigler, 
“ Recognition of New Types of Negotiable Instruments,” 24 Cor. L. Rev. 563. 

11 In the Morgan case the evidence produced was insufficient to establish a 
custom among merchants to treat interim certificates as negotiable. It is clear, 
however, that the court would not have upheld such a custom even if proved. 

12 There is one square holding that if a corporate bond fails to meet the formal 
requirements of the Act, it is non-negotiable. King Cattle Co. v. Joseph, 158 Minn. 
481, 199 N. W. 437 (1924). For typical cases in which the Negotiable Instruments 
Law was assumed to apply but in which the bonds were held negotiable, see 
Murray v. Wagner, 277 Fed. 32 (2nd Circ., 1921) ; Nickey Bros. v. Lonsdale Mfg. 
Co., 149 Tenn. 1, 257 S. W. 403 (1923). Cf. Manker v. Trust Co., 131 Wash. 430, 
230 Pac. 406 (1924) (municipal bonds held non-negotiable). Although the Nego- 
tiable Instruments Law may apply to corporate securities, there is no necessity of 
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assumption,?* especially since its draftsmen had before them as a guide 
the English Bills of Exchange Act, which is expressly limited to bills, 
notes, and checks.'* In view of the statement in Section 65 that 
certain of its provisions shall not apply to corporate securities, the 
inference becomes strong that the remainder of the Act does apply to 
that type of securities.° Nor does the further argument that the Act 
codifies only the law relating to instruments payable in money seem 
convincing.’® 

Accepting it as decided, however, that interim certificates are within 
the Act and therefore by law non-negotiable, it is to be expected that 
business men will attempt to create the incidents of negotiability by 
contract and by estoppel.*” 

It would be practically impossible by express contract to bar the 
issuer of a non-negotiable interim certificate from setting up defenses ** 





requiring the formal requisites to be met with literal exactness. Cf. Hibbs v. 
Brown, 190 N. Y. 167, 82 N. E. 1108 (1907). 

13 See note 3, supra. 

14 45 & 46 Vict., c. 61: “ An act to codify the law relating to bills of exchange, 
cheques, and promissory notes.” See BRANNAN, NEGOTIABLE INSTRUMENTS Law, 
3 ed., 472. 

15 NEGOTIABLE INSTRUMENTS Law, § 65, provides: 

“ Every person negotiating an instrument by delivery or by a qualified indorse- 
ment, warrants:— 

3. That all prior parties had capacity to contract. ... The provisions of sub- 
division three of this section do not apply to persons negotiating public or cor- 
poration securities, other than bills and notes.” 

The argument that this section was inserted out of abundance of caution is, 
however, a legitimate one. For divergent views upon the effect of a similar nega- 
tive clause in legislation dealing generally with commerce, see Hubbard v. United 
States, 278 Fed. 754, 762 (N. D. Ohio E. D., 1922), rev’d, 266 U. S. 474 (1925). 

16 This argument proceeds upon the basis that the Negotiable Instruments Law 
is not intended to codify the whole law relating to negotiability. A logical limita- 
tion, it is urged, may be fixed by construing the act as applying only to instru- 
ments payable in money. This would clearly be the case in Illinois, where the 
statute expressly so provides. See 1925 Canmtu’s Itz. Rev. Star., c. 98, $21. In 
the absence of such an express limitation, there seems no more reason for excepting 
instruments not payable in money, than instruments which contain conditional 
promises, which are uncertain as to time of payment, and so forth. In the Morgan 
case Judge Cardozo suggests a different basis of limitation. ‘“ Negotiable instru- 
ments may fall within one or other of two classes. They may represent interests 
in property, in which event they will give rise to rights in rem, or they may be 
promissory and executory, creating rights in personam. ... We assume .. . that 
negotiable instruments of the first class . . . are not within the purview of the 
statute, however broad its title.” 242 N. Y. at 47, 150 N. E. at 597 (1926). For 
decisions holding or assuming that interim certificates are not negotiable, see Bab- 
cock v. Nat. Surety Co., 106 Misc. 149, 175 N. Y. Supp. 432 (1919), aff’d, 190 
App. Div. 941, 179 N. Y. Supp. 909 (1920) ; Bowie v. Nat. City Bank, 122 Wash. 
269, 210 Pac. 498 (1922). Cf. Hearne v. Gillette, 151 La. 79, 91 So. 634 (1922) 
(“trust receipt” for stock). But see Security Nat. Bank v. People’s Bank, 287 
Mo. 464, 230 S. W. 87 (1921) (interim certificates for Liberty Bonds held nego- 
tiable by interpretation of Congressional legislation). 

17 Judge Cardozo in the Morgan case suggests this possibility. “ We do not 
mean to cast doubt through anything here written upon the capacity of merchants 
to create new forms of negotiability by contract or by estoppel.” 242 N. Y. at 50, 
150 N. E. at 598 (1926). 

18 For the distinction between defenses to liability on the contract and claims 
to ownership, see Zechariah Chafee, Jr., “ Rights in Overdue Paper,” 32 Harv. L. 
REV. 1104, 1109. 
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against a bona fide purchaser of the certificate. If, for example, the 
certificate were fraudulently obtained, an express agreement by the 
issuer not to set up the fraud could be avoided by the very facts that 
created the defense to the main undertaking.’® The validity of promis- 
sory estoppel in this situation would be doubtful.?° Even if the issuer 
expressly stated on the instrument that he had no defenses, in order to 
create a true estoppel by representation it would be necessary to prove 
reliance upon the part of the purchaser.** Only if the issuer made 
a positive statement directly to the prospective purchaser with the 
intent that the purchaser act thereon would it be simple to work out an 
estoppel.?* Such a situation would rarely occur. 

Turning to the other aspect of negotiability, z.e., the cutting off of 
ownership claims of prior holders or of parties not in the chain of 
title, several distinct situations are presented. Suppose I issues an 
interim certificate to P. W obtains the instrument from P by fraud 
and transfers it to H, who pays value without notice of the fraud. H 
should take free of P’s equity of rescission. This result has been 
reached in the case of other non-negotiable instruments by invoking 
some sort of estoppel.** The sounder basis is to apply the ordinary 
principles of bona fide purchase, stressing the chattel aspect of a 
tangible chose.** 

Suppose P, having obtained the instrument from I as above, transfers 
the certificate to B, his broker, for specified purposes. B, in breach of 
duty, transfers to H, who, without notice, pays value. P has clothed 
B with the indicia of ownership of the certificate, or with apparent 
authority to pass his rights, and would be estopped to assert them. 
The situation is on all fours with the intrusting of a certificate of stock 
or a bill of lading.*® 

Assume, finally, a situation in which the certificate is found or is 
stolen by W, who transfers it to H. If the instrument were negotiable, 
the law, to preserve the security of transactions, would give to H what 
he reasonably expected to get. Suppose, however, that this non- 
negotiable interim certificate contains an express provision that a 





19 American Nat. Bank v. Sommerville, 191 Cal. 364, 216 Pac. 376 (1923), dis- 
cussed in 33 YALE L. J. 302. For an application of this principle to “ incontestable ” 
clauses in life-insurance policies, see 2 W1tListon, Contracts, § 811. The objection 
raised would not, however, be fatal in the case of “ supervening ” defenses such as 
payment, release, accord and satisfaction, or set-off. 

20 See 2 WILLISTON, of. cit., §§ 691, 692. The uncertain status of promissory 
estoppel in the law makes it unwise to place much reliance upon its efficacy here. 

21 See Bower, Estopret By REPRESENTATION, I21. 

How many purchasers of securities read the complicated provisions contained 
upon the instruments they purchase? 

22 See Buckley v. Collins, 119 Ark. 231, 177 S. W. 920 (1915); Kelly v. Uni- 
versal Oil Co., 65 Cal. App. 493, 224 Pac. 261 (1924). 

23 See cases cited in 1 WILLISTON, op. cit., § 438. 

24 See 1 Wittiston, Joc. cit. But see 2 Pomeroy, Equity JURISPRUDENCE, 
4 ed., § 708. For an analogy in the case of overdue negotiable paper, see 
Z. Chafee, Jr., supra, 32 Harv. L. Rev. at 1120. 

H would clearly be protected in those jurisdictions which follow Chancellor 
Kent’s doctrine as to “latent equities.” See Murray v. Lylburn, 2 Johns. Ch. 
(N. Y.) 441 (1817). 

' 25 McNeil v. Tenth Nat. Bank, 46 N. Y. 325 (1871). See Pomeroy, op. cit., 
710. 
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bona fide purchaser from a thief shall have full rights on the instru- 
ment.2® This stipulation would protect I if he delivered the bonds to 
H.27 But could H force I to deliver, and could he effectively repel 
the claims of prior holders? Two difficulties immediately suggest 
themselves; the first, one of technique, the second, one of policy. 

If I and P contract that the rights upon the instrument shall be 
defeasible and that the bona fide purchaser from a thief shall have 
title, although P might lose his rights by losing possession, it is hard 
to see how legal rights become vested in H.** And if the instrument 
is stolen not from P but from T, to whom P has sold it, there are added 
difficulties. The mere presence on the instrument of the stipulation, 
coupled with T’s taking possession, cannot be said to constitute a 
promise upon T’s part to forego his rights in favor of H. This diffi- 
culty, it has been suggested, may be removed by making the stipula- 
tion run with the instrument, as a covenant or equitable servitude 
runs with land.*® But this ingenious analogy seems somewhat 
strained.*° 

Even if the technical objections could be overcome, courts would 
probably still be reluctant to give the stipulation full effect. They 
have said that parties may not declare: “ This instrument shall be 
negotiable.” ** They might well refuse to effectuate an agreement 





26 A stipulation recently presented to a conference of lawyers aims to create 
certain incidents of negotiability by stating: (a) that the instrument purports to 
create only limited rights subject to defeasance by non-possession of the document; 
(b) that delivery of the instrument shall vest title in the person to whom it shall 
be delivered to the same extent as would delivery under like circumstances of a 
negotiable instrument payable to bearer, and that each bearer or owner waives his 
equities or rights in favor of every subsequent bona fide holder for value; (c) that 
the issuer and all other persons may treat any bearer as the absolute owner of 
the instrument unless they have notice that he is not a bona fide holder thereof. 
The instrument is issued subject to the above “ terms, conditions and restrictions, 
inherent in and running therewith,” and every successive bearer or owner by ac- 
cepting and holding the instrument purports to agree to those terms, to invite 
others to rely thereon, and to authorize any bearer of the instrument to represent 
himself as owner to a prospective purchaser. 

27 Such protection would arise from the original limitation upon I’s promise. 

28 It may be possible for I to make a promise to, or for the benefit of, such 
person as shall be the last bona fide holder of the instrument. Under this view 
when H purchases in good faith from W, the promise runs directly to him, or is 
for his benefit because he is the person designated. The difficulty with this method 
of protecting H is that it would be subjected to all the limitations put upon third- 
party beneficiary contracts under the latter view, or, under the former, might not 
operate at all if a court should feel uncertain whether a promise may be made, for 
consideration furnished by another, to a person not identifiable until the day of 
enforcement. 

29 For examples of such cases, see Tulk v. Moxhay, 2 Phill. Ch. 774 (1848) ; 
In re Nisbet & Potts’ Contract, f 1906] 1 Ch. 386. As to how far this doctrine 
is applicable to chattels, see authorities cited in 39 Harv. L. Rev. 655. 

30 An equitable servitude binds the possessor of the land burdened. In the 
present situation an attempt is made to bind one formerly in possession of the 
instrument, in favor of one now in possession. 

31 See, e.g., American Nat. Bank v. Sommerville, 191 Cal. 364, 370, 216 Pac. 
376, 378 (1023), per Waste, J.: “‘ Parties may not impart the character of negotia- 
bility to any other writing not of itself a negotiable instrument. . .. The charac- 
ter of such an instrument as being negotiable or otherwise must appear not by 
force of the mere stipulation of the parties that it shall be such, but must be 
implied by the law, as the result of the form and effect of the instrument.” And 
note the language of the lower court in the Morgan case. President of the Man- 
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which seeks to impose negotiability in an indirect fashion. Courts 
would very likely feel that the power to confer the attributes of 
negotiability resides in them or in the legislature, not in individual 
business men.*? Yet a liberal court might seize upon the device of a 
stipulation in the instrument to achieve the desired end. Doubt as to 
the attitude of the courts makes legislation the only safe method of 
meeting the problem.** 





JupictaL REvIEW oF RAILROAD VALUATIONS FIXED BY THE INTER- 
STATE COMMERCE COMMISSION. — Inasmuch as the question whether 
the return yielded by a rate is so low as to be confiscatory is de- 
pendent upon the value of the property upon which the return is 
based, problems of valuation have been implicit in all attacks made 
upon rate levels fixed by the Interstate Commerce Commission. But 
apparently the tremendous practical obstacles to litigating this ques- 
tion deterred the carriers from bringing the issue before the courts 
until the Acts of 1913 and 1920, ordering the Commission to determine 
“the value of the railway property of any carrier held for and used 
in the service of transportation,” * rendered impossible a further dis- 


hattan Co. v. Morgan, 213 App. Div. 201, 203, 210 N. Y. Supp. 460, 463 (1925). 
Cf. Railroad Co. v. Howard, 7 Wall. (U. S.) 392, 415 (1868). 

32 Compare a somewhat analogous situation in the law of real property. Cer- 
tain essential elements are necessary for the creation of an easement. Should the 
agreement of the parties lack those essentials, no easement is created. Hill v. 
Tupper, 2 H. & C. 121 (1863). Cf. Norcross v. James, 140 Mass. 188 (1885) 
(equitable servitude). It may be doubted whether a different result would have 
been reached in such cases if the parties expressly stipulated that their agreement 
should bind the land, run against assignees, and so forth. 

33 Three types of statutes have been suggested: (1) a statute conferring the 
attributes of negotiability upon certain specified instruments, probably not now 
negotiable; (2) a statute providing for the recognition of instruments considered 
as negotiable in commercial dealings; (3) a statute conferring the attributes of 
negotiability upon instruments which recite that the maker desires them to be 
negotiable. The second of these types has the merit of avoiding the strict crystal- 
lization of the first on the one hand, and the too great freedom of the third on 
the other. But the first and third types possess the advantage of certainty. 

A bill endowing interim certificates and equipment trust receipts ayith most of 
the attributes of negotiability has already been introduced into the New York 
Assembly. 

1 There are innumerable cases in which rates imposed on public utilities other 
than railroads have been attacked as confiscatory and in which the valuation 
placed on the property has been brought into controversy. See, e.g., Denver v. 
Denver Water Co., 246 U. S. 178, 190 (1918); Monroe Gaslight & Fuel Co. v. 
Mich. Pub. Util. Comm., 292 Fed. 139 (E. D. Mich., 1923). The railroads com- 
plained of a particular rate, or rate level, and its effect, rather than of the rate 
base. In a few cases involving intrastate rates, however, the courts have passed 
on the valuation of intrastate railroad property. Reagan v. Farmers’ Loan & 
Trust Co., 154 U. S. 362, 400 (1894); Smyth v. Ames, 169 U. S. 466 (1898); 
Minnesota Rate Cases, 230 U. S. 352, 432 (1913). 

2 Congress, in adding § 19a to the Interstate Commerce Act in 1913, set in 
motion the machinery for a complete valuation of all the property held by 
carriers subject to the Act. The section outlines the conduct of the work by the 
Commission, and provides that when the Commission completes a tentative valua- 
tion of a particular carrier, notice and an opportunity to enter protests must be 
given to the carrier before the valuation becomes final. See 37 Srar. 701, 1916 
U. S. Comp. Strat., § 8591. The Transportation Act of 1920 requires the Com- 
mission to determine the aggregate value of the property of the carriers, as 4 
whole or in groups, in connection with its rate-making and related functions 
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missal of the problem. The provisions for a fair return and the re- 
capture of excess earnings of the Transportation Act presuppose a 
determination of the value of the property employed in transportation 
service.* However, the process of valuation by the Commission has 
not unnaturally been a slow one, and not until the recent case of 
San Pedro, Los Angeles, & Salt Lake City R. R. v. Interstate Com- 
merce Commission* was a “final valuation” of the Commission 
brought before a court for review. 

The fundamental question of the proper basis of valuation which the 
Acts have left for the courts and the Commission to resolve,° was left 
unanswered in the San Pedro case, which enjoined the valuation 
principally on the ground that the Commission had failed properly to 
consider additional evidence previously certified to it by the court.® 





under § 15a. See 41 Star. 488, 1923 U. S. Comp. Stat. Supp., § 8583a; 42 STAT. 
624, 1923 U. S. Comp. Stat. Supp., § 8591(e). See T. P. Artaud, “ A Review of 
the Federal Valuation of Railroads,” 32 Yate L. J. 37, 46. 

3 In § 15a the Commission is ordered to fix the rates of carriers so that a 
fair return will be earned on the aggregate value of their property used for 
transportation purposes. One half of the excess above a fair return is to be 
“recaptured ”” by the Commission for a general railroad fund. The constitu- 
tionality of the recapture clause was upheld in Dayton-Goose Creek Ry. v. United 
States, 263 U. S. 456 (1924). See C. W. Bunn, “ The Recapture of Earnings 
Provision of the Transportation Act,” 32 Yare L. J. 213. 

Although § 15a expressly incorporates § 19a by providing that the Commission 
may utilize the results of its investigation under the latter section, it is not clear 
that the two sections are entirely coextensive. Apparently all elements of value 
are to be considered under § 19a, while in § 15a the Commission is directed to 
give “due consideration to all elements of value recognized by the law of the 
land for rate-making purposes.” The inclusion of these words has made the 
task of the Commission more difficult. What are elements of value for rate- 
making purposes is extremely uncertain. Compare Smyth v. Ames, supra, note 1, 
with San Diego Town & Land Co. v. Jaspar, 189 U. S. 439 (1903). Value of 
securities outstanding was said to be an element in Smyth v. Ames, supra. But 
see 17 ANN. Rep. I. C. C. 30; Petition of Nat. Conference on Valuation, 84 
I..C. C. 38. (2929).. 

48 F. (2d) 747 (S. D. Cal., 1925). For the facts of this case, see RECENT 
Cases, infra, p. 004. The Commission had reported the final valuation of the 
carrier as $45,000,000. 75 I. C. C. 463 (1923). The carrier then filed a bill in 
equity to enjoin the Commission from reporting this valuation, protesting that 
it was far too low. The federal district court at this stage confined itself to 
certifying new evidence to the Commission and issuing a stay of proceedings. 
4 F. (2d) 736 (S. D. Cal., 1925). In the present suit the carrier renewed its 
attack on the valuation, which the Commission had increased to $45,200,000 on 
rehearing. 97 I. C. C. 737 (1925). 

5 Several theories of valuation have been advanced and discussed by the 
Supreme Court, but as yet no one theory has been definitely adopted to the 
total exclusion of the others. The final railroad valuation will present on a 
larger scale the problems the Supreme Court has recently considered in connection 
with the valuation of other utilities. See Southwestern Bell Tel. Co. v. Pub. 
Serv. Comm., 262 U. S. 276 (1923) ; Georgia Ry. & Power Co. v. Railroad Comm., 
262 U. S. 625 (1923); Bluefield Water Works, etc. Co. v. Pub. Serv. Comm., 
262 U. S. 679 (1023); Pac. Gas & Elec. Co. v. San Francisco, 265 U. S. 403 
(1924). The various theories are discussed in G. C. Henderson, “ Railway Valua- 
tion and the Courts,” 33 Harv. L. Rev. 902, 1031; F. G. Dorety, “ Function of 
Reproduction Cost in Public Utility Valuation and Rate Making,” 37 ibid. 173; 
Nathan Matthews, “ Effect of Recent Decisions of the Supreme Court on Repro- 
duction Cost as a Test of Management,” 37 ibid. 431; E. C. Goddard, “ Public 
Utility Valuation,” 15 Micu. L. Rev. 205. 

6 8 F. (2d) at 756. The evidence certified was in fact introduced at the re- 
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This disposition of the case brings emphatically to the fore the prob- 
lem of what is the court’s function in reviewing a valuation. 

Here again the statutes are of little assistance, although express 
provision is made for certification to the Commission by the court of 
evidence not before the Commission at its hearings.’ But whether the 
railroad is entitled to a review limited to question of law or whether, 
as a result of the Ben Avon case, it is entitled to the independent 
judgment of the court on both law and facts, remains for judicial deter- 
mination. If the court rejects the valuation of the Commission, must 
it find by the exercise of its own judgment what it considers to be the 
proper figure, or is the court merely to indicate that the Commission’s 
figure is erroneous and that the Commission must consider certain 
elements when it again undertakes the problem? The court in the 
San Pedro case apparently followed the latter procedure, but the ulti- 
mate necessity of an independent review of both law and facts is not 
precluded by its decision.® Whichever view is adopted, the practical 
consequences are great. An application of the Ben Avon case would 
seem to involve the court either in a detailed review of the voluminous 
evidence of value, or in a hit or miss proceeding in which each new 
valuation is rejected until the Commission arrives at a figure ap- 
proved by the court. 





hearing before the Commission, but the court concluded from the slight extent 
of the modifications made that the Commission had deliberately disregarded the 
new evidence. 

7 The court, in an action concerning a final valuation, is to certify new evi- 
dence not considered by the Commission when the final value was fixed, and 
stay the proceedings pending the Commission’s further consideration. Although 
the Commission may amend its findings, it is not required to do so. See 37 
Stat. 703, 1916 U. S. Comp. Srar. § 8591(13). Beyond this there is nothing in 
the Act to aid in defining the carrier’s right to a review of the valuation. 

8 Ohio Valley Water Co. v. Ben Avon Borough, 253 U. S. 287 (1920). In 
this case rates of a water company were fixed by a state public service com- 
mission on the basis of its valuation figures. The utility appealed to the 
superior court, alleging the valuation was so low as to make the rates con- 
fiscatory. The court raised the valuation, but on appeal the original valuation 
was restored on the ground that the changes made were merely due to differences 
in judgment and that the commission’s valuation should be sustained unless 
unreasonable. 260 Pa. St. 289 (1918). The United States Supreme Court, 
Brandeis and Holmes, JJ., dissenting, reversed the decision, holding that the court 
must be given an opportunity to determine whether rates are confiscatory by an 
independent review of the facts. The case is criticized by Ray A. Brown in 
“The Functions of Courts and Commissions in Public Utility Regulation,” 38 
Harv. L. Rev. 141. See also Interstate Commerce Comm. v. Union Pac. R. R., 
222 U. S. 541, 547 (1911). Cf. San Diego Land & Town Co. v. Jaspar, supra, 
note 3. 

® As the suit was brought to annul the report of the Commission as to the 
value of the carrier’s property, no constitutional question was immediately raised. 
The court did not mention the Ben Avon case, nor does it seem that the doc- 
trine of that case will be extended to judicial review of mere administrative 
action where no constitutional question is involved. But if the Commission 
fixes rates on the basis of its valuation, the precise question of the Ben Avon 
case is again presented. Moreover, in the San Pedro case it was unnecessary 
for the court to review the facts since (1) the Commission had refused to give 
proper consideration to the new evidence certified to it, (2) the Commission had 
used an erroneous method in arriving at the value, having considered the value 
“for rate-making purposes” rather than the “true actual value.” 
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Under such circumstances, judicial review verges on the impossible. 
If interminable litigation before the courts and the Commission is to 
be avoided, two requirements certainly must be met. In the first place, 
the Commission must develop a technique of valuation whereby defi- 
nite issues of valuation theory can be placed before the courts.?° 
Thus far the Commission in its final valuation reports has failed to 
set forth the processes by which it reached its conclusions.‘ Definite 
formulae may be impossible of attainment, but where the cost to 
date, cost of reproduction new, and the cost of reproduction less de- 
preciation of the railroad vary from the “ final single sum value,” *” 
it would seem essential to proper judicial review that the rela- 
tive importance accorded to these elements of value be clearly indi- 
cated in each case. In the second place, and particularly if 
a review of the facts is to be attempted, it would seem necessary for 
the courts to indulge every presumption in behalf of the commission. 
Due recognition must be given the fact that the Commission, unlike 
the court, is a technical body, especially equipped for its undertaking, 
and while this need not preclude the exercise of independent judgment 
by the courts, certainly it ought to color their approach to the 
problems.** 

Doubtless the adoption of such an approach would lead to the 
affirmance of most valuations, provided, of course, that the courts and 
Commission had reached an agreement as to the valuation theory to 
be employed. However, general acceptance of the Commission’s valu- 
ations will throw into high relief the problem which the Sam Pedro 
valuation has already suggested. In that case the valuation of the 





10 See Monroe Gaslight & Fuel Co. v. Mich. Pub. Util. Comm., 292 Fed. 139, 
143 (E. D. Mich., 1923); Waukesha Gas & Elec. Co. v. Railroad Comm., 181 
Wis. 281, 286, 194 N. W. 846, 851 (1922). And see Nathan Matthews, supra, 
37 Harv. L. Rev. at 460. 

11 See, e.g., San Pedro, L. A. & S. L. R. R., 75 I. C. C. 463 (1923); Petition 
of Nat. Conference on Valuation, 84 I. C. C. 9 (1923); Florida East Coast Ry., 
84 I. C. C. 25 (1923); Kans. City So. R. R., 84 I. C. C. 113 (1923). According 
to Potter, C., the following formula seems to explain the results of the final 
valuations made: “reproduction cost less depreciation plus 5% plus value of 
land.” 84 1. C. C. at 41. 

12 An express requirement that the Commission report these three values, 
together with the method whereby they are obtained and the reasons for the 
differences, if any, is made by § 19a. See 37 Srat. yor, 1916 U. S. Comp. Srart., 
§85091(1). The statute substantially incorporates the decision in Smyth v. Ames, 
supra, note 1. Congress thus recognized the unsettled state of the law on valua- 
tion and the possibility that an existing theory might later be abandoned. 

18 One of the purposes in enacting the valuation legislation was to make 
unnecessary recurring investigations as to the value of a carrier’s property by 
courts as well as administrative officials. The Act of 1913 contains a provision 
that final valuations of the Commission shall be prima facie evidence of the 
value in all proceedings involving the amended Interstate Commerce Act and in 
all actions to annul orders of the Commission. See 37 Stat. 703, 1916 U. S. 
Comp. Srat., §8591 (12). Even if the court attempts an independent review 
of the facts whenever a constitutional point is at issue, recognition of this prima 
facie case seems proper and not unnecessarily restrictive of the court’s right of 
review. Indeed, in the absence of such a presumption it is difficult to see how 
a court is to make any progress with the mass of detail involved in a valuation 
proceeding. 
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road was several million dollars below its bonded indebtedness.‘ If 
rates are to be fixed with reference to the valuation alone, a carrier in 
such a situation might well find it impossible to meet its interest 
charges, and yet be faced with the necessity of paying a proportion of 
its earnings to the Government under the recapture clause.'® Such an 
anomaly does not seem to have been within the contemplation of the 
framers of the legislation,‘® and certainly seems inconsistent with the 
express purpose of the Transportation Act to create an efficient trans- 
portation system, a purpose necessitating the resuscitation of railroad 
credit by an assurance of safety and an adequate return to investors 
in railroad securities.’* 

The Act, unfortunately, offers no remedy for this situation, and, the 
valuation having once been sustained, there would seem to be no basis 
for appeal to the courts on the ground of confiscation.’* Is the carrier, 
then, to be considered insolvent? Must it write down its assets used 
for transportation purposes to accord with the Commission’s deter- 
mination? The Interstate Commerce Act contains a penalty for keep- 





14 The final single sum value, as amended, was reported by the Commission 
to be $45,200,000. Testimony was given to the effect that bonds of the face 
value of $59,022,000 were outstanding and that current liabilities totalled $14,- 
426,000. The entire capital stock of $25,000,000 was in the hands of friendly 
carriers. 

The final valuation of thirty-two railroads has been completed by the Com- 
mission. Of this number eleven have been valued at a sum less than their 
bonded indebtedness (including bonds assumed, bonds held by other carriers, 
and receivers’ certificates). Ten others have been valued at a sum less than 
the outstanding bonds and capital stock. Although the remainder are valued 
at a sum greater than stock and bonds outstanding, it must be realized that 
current liabilities cut into the margin. 

15 In case the carrier earns more than 6%, one half of the excess is to be 
placed in the reserve fund of the carrier, while the other half goes to the general 
railroad fund. Paragraph 7 of § 15a permits a carrier which has earned less than 
6% to draw on its reserve fund to pay dividends or interest. See 41 Stat. 
489, 1923 U. S. Comp. Star. Supp., § 8583a. This paragraph offers no aid where 
the earnings are over 6%. In such a case, it might be possible to suspend the 
requirement that the carrier set aside half of the excess for its reserve fund 
rather than have it become involved in financial difficulties. 

16 See MacVeaGH, TRANSPORTATION ACT, 401-436, where the Congressional 
discussion of § 15a is collected. 

17 See Wisconsin Rate Cases, 257 U. S. 563, 582 (1922); New England 
Division Cases, 261 U. S. 184, 189 (1922); Dayton-Goose Creek Ry. v. United 
States, 263 U. S. 456, 477 (1923); Railroad Comm. v. So. Pac. R. R., 264 U. S. 
331, 341 (1924). 

18 In the Dayton-Goose Creek case the problem was not presented, since the 
carrier there concerned was a prosperous carrier without bonded indebtedness. 
Chief Justice Taft expressly refrained from considering the question of confisca- 
tion, the issue as to valuation not having been properly raised. 263 U. S. at 
486. See K. F. Burgess, “ Federal Regulation of Railway Management,” 37 
Harv. L. Rev. 741. 

There have been several dicta of the Supreme Court to the effect that a rate 
is not confiscatory even if it does not permit sufficient earnings to pay dividends 
and interest. See Covington Turnpike Co. v. Sanford, 164 U. S. 571, 596 (1896) ; 
Smyth v. Ames, 169 U. S. 466, 544 (1808); Minnesota Rate Cases, 230 U. S. 
352, 454 (1013). Cf. Reagan v. Farmers’ Loan & Trust Co., 159 U. S. 362, 
401, 411 (1893). The prudent investment theory of Mr. Justice Brandeis pro- 
tects bonded interest unless there has been mismanagement. See Southwestern 
Bell Tel. Co. v. Pub. Serv. Comm., 262 U. S. 276, 305 (1923). And see D. R. 
Richberg, “The Supreme Court Discusses Value,” 37 Harv. L. Rev. 288, 293. 
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ing false records.’ If the Commission’s valuation is applicable for 
all purposes, the possibility of liability under this clause does not 
gem entirely remote.*° Even more difficult would be the questions 
raised by an attempt to apply the Commission’s findings for purposes 
of consolidation, security issues, taxation, and eminent domain pro- 
ceedings.2* Neither the decisions of the Commission 7? nor of the 
Supreme Court ** afford substantial grounds upon which to base a pre- 
diction as to the outcome of the litigation which the existing uncertainty 
om this last point must inevitably entail. 





PRINTED MATTER OF RECOGNIZED RELIABILITY AS A HEARSAY Ex- 
cepTION. — During the last fifty years courts have been receiving 





19 It is provided in § 20(5) that it shall be unlawful for a carrier to keep 
any other accounts than those prescribed or approved by the Commission. That 
this provision means more than that the mere form of the accounts is to con- 
form to the regulations is indicated by Kans. City So. R. R. v. United States, 
331 U. S. 433, 440 (1913). Cf. Groesbeck v. Duluth, S. S. & A. R. R., 250 U. S. 
607, 614 (1919). 

20 No cases involving this question have been found. However, the power 
given the Commission in § 20 seems to be broad enough to validate an order 
made to the carrier to change the amount of various items in its accounts, 
providing the amounts have first been established by the courts. If they have not, 
the carrier may sue to enjoin the order. In the court proceedings the carrier 
must overturn the prima facie case made out by the Commission’s final valuation. 

21 Valuation is important in matters of consolidation under § 5, for stocks 
and bonds are not permitted to be issued in excess of the value of the con- 
solidated properties, which is to be determined by the Commission in its 
investigations under § 19a. See 41 Stat. 482, 1923 U. S. Comp. Srar., § 8567(6). 
This is one case where the Act makes the valuation applicable for other than 
rate-making purposes. And if the valuation problem should arise in questions 
concerning permission to issue securities, a matter which is regulated by the 
amended Interstate Commerce Act, it would seem that the figures of the Com- 
mission would have to be taken as prima facie evidence of the value of the 
carrier’s assets, in part or in whole. On the other hand, taxation and eminent 
domain proceedings, being independent of the Act, do not fall within the statutory 
presumption. However, there can be no certainty as to the situations in which 
the courts would receive the Commission’s figures. See G. C. Henderson, supra, 33 
Harv. L. Rev. at 1054; Nathan Matthews, supra, 37 ibid. at 457; T. P. Artaud, 
supra, 32 YALE L. J. at 48. 

22 See Kans. City So. R. R., 84 I. C. C. 113, 116 (1923). Cf. Potter, C., 
dissenting, in San Pedro, L. A. & S. L. R. R., 75 I. C. C. 463, 584 (1923). It 
isto be noted that the questions involved in the approval of security issues are 
not identical with those arising in valuation for rate-making purposes. The 
Commission in refusing to permit the issuance of securities against the surplus 
account has stressed the need for a large working capital; while in determining 
the value of the property used for carrier purposes it has cut down the amount 
ascribed to working capital by the carrier. Compare Delaware, L. & W. R. R., 
67 I. C. C. 424, 431 (1921) with Kans. City So. R. R., 84 I. C. C. 113, 121 
(1923). See K. F. Burgess, supra, 37 Harv. L. Rev. at 726. 

23 The value of property for rate-making purposes and the value in con- 
demnation proceedings is not necessarily the same. Good will has been held 
not to be a necessary element where the question has arisen as to the confisca- 
tory nature of a rate, but it is properly considered in determining the condemna- 
tion value. See Cedar Rapids Gas Co. v. Cedar Rapids, 223 U. S. 655, 669 (1911); 
Des Moines Gas Co. v. Des Moines, 238 U. S. 153, 169 (1915); Denver v. Denver 
Water Works, 246 U. S. 178, 184 (1917). Cf. Omaha v. Omaha Water Co., 218 
U. S. 180 (1910); Nat. Water Works v. Kansas City, 62 Fed. 853 (8th Circ., 
1894). See Galveston Elec. Co. v. Galveston, 258 U. S. 388, 396 (1921). 





886 HARVARD LAW REVIEW 


in evidence writings of a certain specialized type which do not seem to 
fit into any of the recegnized exceptions to the hearsay rule. These 
writings may be characterized as privately printed documents published 
for the use of a trade or profession or the public generally, containing 
statements of contemporaneous facts which are accepted as reliable and 
acted upon by the persons to whom they are furnished, and attaining 
currency solely because of the accuracy of their statements.* The 
oldest member of the class is the current price list issued by a con- 
mercial house, first received in evidence in this country in 1865.” The 
newspaper market report followed in 1866,° and has come to be recog. 
nized as the prototype of the writings under discussion. The class also 
includes books of animal pedigrees,* city directories,> and railway time 
tables. Published scientific tables and calculations acted upon as 
reliable would seem to possess the same general characteristics as the 
aforementioned documents, apart from the fact that such data is often 
the subject of judicial notice.” It is well settled that standard mor- 
tality and annuity tables are admissible. Other scientific calculations 
have been received and are generally ‘assimilated to market reports.’ 
Writings of this general type might be included within the exception 
in favor of entries made in the course of business,’® except for the fact 
that the element of necessity is to be found not in the unavailability of 
the particular entrant or entrants, but in the general unavailability of 
the class of persons who participate in their preparation.* It is argu- 
able that the doctrine of mercantile inconvenience ** brings these 
writings into line with business entries in this respect. In practice, 
however, the same court which receives market reports without question 
is likely to exclude a document from the regular entries exception on 





1 See Lay v. C., B. & Q. R. R., 157 Mo. App. 467, 472, 138 S. W. 884, 886 
(1911). 

2 Cliquot’s Champagne, 3 Wall. (U. S.) 114 (1865). See also Wilbur ». 
Buckingham, 153 Ia. 194, 132 N. W. 960 (1911) ; Hafner Mfg. Co. v. Lieber Lun- 
ber Co., 127 La. 347, 53 So. 646 (1910). 

8 Sisson v. Cleveland R. R., 14 Mich. 489 (1866). See also Mt. Vernon 


Brewing Co. v. Teschner, 108 Md. 158, 69 Atl. 702 (1909); Fahey v. Updike j 


Elevator Co., 102 Neb. 249, 166 N. W. 622 (1918). 

# Warrick v. Reinhart, 136 Ia. 27, 111 N. W. 983 (1907); Citizens’ Rapid 
Transit Co. v. Dew, too Tenn. 317, 45 S. W. 790 (1808). 

5 People v. Eppinger, 105 Cal. 36, 38 Pac. 538 (1894). 

6 Western Union v. Gilliland, 61 Tex. Civ. App. 185, 130 S. W. 212 (1910). 
cc ens v. A. T. & S. F. R. R., 34 Mo. App. 89, 94, 114 S. W. 540, 542 

1908). 

7 Grace v. Minneapolis R. R., 153 Ia. 418, 133 N. W. 672 (1011). 

8 Pearl v. Omaha & St. L. R. R., 115 Ia. 535, 88 N. W. 1078 (1902). See 
Banks v. Braman, 195 Mass. 97, 80 N. E. 7099 (1907). But see McCaffrey . 
Schwartz, Pa. Sup. Ct., Mar. 15, 1926. 

® Western Assurance Co. v. Mohlman, 83 Fed. 811 (2nd Circ., 1897); Lynes 
v. Northern Pacific R. R., 43 Mont. 317, 117 Pac. 81 (1911). But see 3 
Wicmore, Evipence, 2 ed., § 1698, where scientific data is dealt with in the 
chapter on Learned Treatises. 

10 Bullard v. Stewart, 46 Tex. Civ. App. 49, 102 S. W. 174 (1907). C7. 
Fennerstein’s Champagne, 3 Wall. (U. S.) 145 (1865). 

11 This type of necessity, the existence of which is assumed without proof, is to 
be found also in the public documents exception. See 3 WicMorE, op. cit., § 1631. 

— See Dupont de Nemours v. Tomlinson, 296 Fed. 634, 641 (4th Circ, 
1924). 
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the ground that the persons who have personal knowledge of the 
transactions recorded have not been accounted for.’* In many respects 
writings of this class resemble public documents,'* but differ there- 
from in lacking the distinguishing feature of duty to the state.° Some 
courts have received them as matter of common reputation.’*® This is 
obviously incorrect as they are not, and do not purport to be, a record 
of reputation;’7 but a report of the actual facts. It has been said of 
market reports that they are not hearsay ** because market price 
is the result not of actual sales but of the publication and circulation 
through the business world of certain figures purporting to represent 
actual sales. While it is true that published market reports are greatly 
relied on by business men, it may well be doubted whether goods could 
actually be sold at a price erroneously reported simply because of its 
publication in a newspaper. 

Dean Wigmore treats these writings as an independent exception.*® 
It is submitted that this is the correct view. The guarantee of 
trustworthiness is two-fold, consisting partly in the fact that such 
documents are compiled by disinterested persons in the ordinary course 
of their business, and chiefly in the reliance placed upon them by the 
class of persons interested in their subject matter.2° This latter cir- 
cumstance is important from two points of view: it involves notice to 
those participating in the work of publication that mistakes will be 
speedily detected; and it indicates that a large number of persons 
outside the court room have designated these documents as worthy of 
confidence.”* 

The importance of the element of general reliance is recognized by 
two recent Arizona cases.22, A newspaper containing a summary of the 
state of the cotton market for the past year was in each case rejected 
on the ground that no reliance could have been placed upon it by the 
business world, although the court declared itself willing to receive 
the daily contemporaneous reports from which the summary had been 





Swan v. Thurman, 112 Mich. 416, 70 N. W. 1023 (1897). 
Elliott includes them in his chapter on public documents, recognizing in 
wide circulation a substitute for official duty. See Exziort, EvipENce, 


5 Gaines v. Relf, 12 How. (U. S.) 472, 570 (1851); Ferguson v. Clifford, 37 
N. H. 86, 95 (1858). 

16 Smith v. N. C. R. R., 68 N. C. 107 (1873). Cf. Citizens’ Rapid Transit 
Co. v. Dew, supra, note 4. 

17 To be admissible as evidence of common reputation, a writing must pur- 
port to record such reputation. Brocklebank v. Thompson, [1903] 2 Ch. 344; 
Atty. Gen. v. Horner, [1913] 2 Ch. 140. 

18 See “Evidence of Market Price,” 156 L. T. 334; McKetvey, Evivence, 
3 ed., $155. And cf. P., C., C. & St. L. Ry. v. Sheppard, 56 Ohio St. 68, 80, 
where the published record of a trotting association was held admissible partially 
on the ground that the mere fact of publication of a horse’s speed record in such 
a report enhanced the value of the horse. 

19 3 WicmorE, op. cit., §§ 1702 et seq. 

20 Mt. Vernon Brewing Co. v. Teschner, supra, note 3; Sisson v. Cleveland 
R. R., supra, note 3. 

*1 3 WicmorE, op. cit., § 1702. 

22 Atlantic Nat. Bank v. Moore, 241 Pac. 601 (Ariz., 1925) ; Atlantic Nat. Bank 
». Korrick, 241 Pac. 605 (Ariz., 1925) ; 242 Pac. 1009 (Ariz., 1926). For the facts 
of these cases, see RECENT CASES, infra, p. 897. 
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compiled. This ruling is strictly in accord with the authorities 
A preliminary showing on this point is generally required. A witness 
is often introduced by the party offering the writing to testify that he 
himself and others habitually act upon information derived from such 
documents as the one in question.** 

The Arizona court also relied on the fact that no evidence was offered 
that the sources from which the report was drawn were trustworthy, 
and that, on the contrary, there was testimony to the effect that the 
figures reported represented asking prices rather than actual sales, 
A few courts require the proponent to introduce preliminary evidence as 
to the sources of information about the subject matter recorded.”° In 
any case evidence indicating that the sources are unreliable may be 
offered by the opponent not merely for purposes of impeachment but 
on the question of the admissibility of the document.?¢ 





Is THE FEDERAL Girt Tax DIRECT WITHIN THE MEANING OF THE 
ConsTITUTION? —A federal tax upon gifts’ has been held unconsti- 
tutional by a United States district court, in the recent case of McNeir 
v. Anderson,? on the ground that it was a direct tax, being “ upona 
necessary incident of the ownership of property,” and hence invalid 
for lack of apportionment. This levy had been included in the Revenue 
Act of 1924 to supplement the estate and income taxes, which had been 
frequently avoided by the making of large gifts.* Severe criticism of 
the tax * led to its repeal ° shortly after the court’s decision. Yet, what- 
ever its desirability as a fiscal measure, the constitutional objections 
taken to it appear open to serious question. 





23 See cases cited in note 20, supra. 

24 Texas & P. R. R. v. Isenhower, 62 Tex. Civ. App. 223, 131 S. W. 207 
(1910) ; Houston Packing Co. v. Griffith, 144 S. W. 1139 (Tex. Civ. App., 1912). 

25 Whelan v. Lynch, 60 N. Y. 702 (1875); Baglin v. Mining Co., 54 Utah 
572, 184 Pac. 190 (1919). See, contra, Mt. Vernon Brewing Co. v. Teschner, 
108 Md. 158, 168, 69 Atl. 702, 706 (1909). And cf. Henkle v. Smith, 21 Ill. 238 
(1859), where, information furnished by the defendant having been found to be 
the source of the reports, the latter were received as admissions. 

26 Houston Packing Co. v. Griffith, 164 S. W. 431 (Tex. Civ. App., 1914). 

1 43 STAT. 313-316, 1925 U. S. Comp. Supp., §§ 6336$s-6336¢x. The statute 
levied a tax for each calendar year “ upon the transfer by a resident by gift dur- 
ing such calendar year of any property wherever situated . . . and by a nonres- 
dent .. . of any property situated within the United States.” In the former 
case, an exemption of $50,000 was allowed; and there were other exemptions and 
deductions. The rates were progressive. 

2 U.S. Dist. Ct. (S. D. N. Y.), Feb. 15, 1926. For the facts of this case, see 
Recent CAsEs, infra, p. 896. 

3 See M. H. Hunter, “ Gifts in Contemplation of Death,” 7 Nat. Tax Ass’x 
Butt. 146. 

* President Coolidge, on signing the Act, stated that “the gift tax is a further 
invasion of the rights of the citizen, both unusual in its nature and of doubtful 
legality.” See N. Y. Times, June 3, 1924, p. 1. Repeal of this tax as well as the 
estate tax was urged in a report of a committee of the American Bankers’ Associa- 
tion, in 11 Nat. Tax Ass’n Butt. 38. But see the reply by Thomas Reed Powell, 
ibid. 109. See also Chairman William R. Green, of the House Ways and Means 
Committee, ‘‘ Advantages of the Federal Gift Tax,” 10 ibid. 136. 

5 See N. Y. Times, Feb. 27, 1926, p. 4. 
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Since the dispensation of the Sixteenth Amendment applies only to 
income taxes, the gift tax must fail if it is within the constitutional 
limitation on “ direct taxes.” ° The Supreme Court has expressly de- 
clared that the definition of “ direct taxes ” is ultimately a question of 
constitutional interpretation rather than of economics.’ In the light of 
the decision in Pollock v. Farmers’ Loan & Trust Co.® and later cases, 
this term may be said to include capitation taxes and taxes “ imposed 
upon property solely by reason of its ownership.”® Obviously, the 
present inquiry need be concerned only with the latter type of direct 
taxation: 

The plainest example of a tax upon property is one which is so 
levied in form as well as in substance. This the gift tax is not, for 
at least in form it is an excise upon the transfer of property.1° In 
determining the nature of a tax, however, it is necessary to look rather 
to its substance. There can be little doubt that a tax upon a privilege 
connected with property will be declared a property tax, and therefore 
direct, if the privilege is absolutely indispensable to any effective en- 
joyment of ownership.’* But it seems clear that the privilege of mak- 
ing gifts is not thus essential. The court in the McNeir case, therefore, 
must have applied a more liberal standard of necessity than this in its 
definition of “necessary incident ” of ownership. The wider view 





6 Art. I, §2 (3), provides that “ representatives and direct taxes” shall be ap- 
portioned among the states according to population. Art. I, §9 (4), provides that 
“no capitation or other direct tax” shall be levied unless in proportion to 
population. 

7 See Pollock v. Farmers’ Loan & Trust Co., 157 U. S. 429, 558 (1895); 
Knowlton v. Moore, 178 U. S. 41, 82 (1900). Economists generally base the 
distinction between direct and indirect taxes on the possibility of shifting the 
incidence of the tax. But the terms may be used in other senses. See Charles J. 
Bullock, “‘ Direct and Indirect Taxes in Economic Literature,” 13 Pox. Scr. Quart. 

2. 
= 8 157 U. S. 429 (1895), rehearing, 158 U. S. 601 (1895). Here it was decided 
that a tax on the income from land and personalty was direct. The Supreme 
Court had previously come to the conclusion that only capitation taxes and taxes 
on real estate are “direct.” See Springer v. United States, 102 U. S. 586, 602 
(1880). And it has been maintained that this accords with the ideas of the 
framers of the Constitution, as expressing the orthodox economic theory of their 
time. See Charles J. Bullock, “ Direct Taxes and the Federal Constitution,” 9 
Yate REVIEW 430, 10 ibid. 6, 144. For criticisms of the Pollock case, see Edward 
B. Whitney, “ The Income Tax and the Constitution,” 20 Harv. L. REv. 280; 
Dwight W. Morrow, “ The Income Tax Amendment,” 10 Cot. L. REv. 379; J. H. 
Riddle, “ The Supreme Court’s Theory of a Direct Tax,” 15 Micn. L. Rev. 566. 

9 White, J., in Knowlton v. Moore, supra, note 7, at 81. See also Stanton v. 
Baltic Mining Co., 240 U. S. 103, 112 (1916) ; Eisner v. Macomber, 252 U. S. 180, 
205 (1920). 

10 The Treasury regulations specifically declare that “the tax is not laid upon 
the property, but upon the gift thereof.” U.S. Treas. Recs. 67, Art. 2. 

11 See Pollock v. Farmers’ Loan & Trust Co., 157 U. S. 429, 581 (1895); 
Dawson v. Kentucky Distilleries Co., 255 U. S. 288, 292 (1921). 

12 See 35 Harv. L. Rev. 70. A “license tax” which was essentially on the 
privilege of removing bonded liquor from bond was held a property tax under 
one of the common provisions in state constitutions requiring property taxes to 
be uniform. Dawson v. Kentucky Distilleries Co., supra, note 11. It seems even 
clearer that a tax cannot be sustained as an excise if laid on the general privilege 
of owning property as distinguished from the ownership itself. Barnes v. Jones, 
103 So. 773 (Miss., 1925). See Emery, Bird, Thayer Co. v. United States, 198 
Fed. 242, 253 (W. D. Mo., 1912), aff’d, 237 U. S. 28 (1915). 
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suggested by the court’s opinion, that any tax upon a privilege which 
is ordinarily regarded as a necessary incident of property is direct, 
seems in conflict with several decisions of the Supreme Court holding 
that taxes on the transfer,* manufacture,"* or use‘ of property are 
indirect under the Federal Constitution, and with many similar cases 
holding that such levies are not property taxes under state constitu. 
tions.** Furthermore, this view does not accord with a common sub- 
sidiary test of the directness of taxation, namely whether the tax in 
question imposes an “ absolute and unavoidable demand.” +” | 

Since the Pollock case,’* however, the category of “ direct taxes” 
has admittedly included a further form of tax which might appear to 
furnish an analogy for the inclusion of the gift tax. This is the tax 
upon income from property. If the Pollock decision is explained on 
the ground that this tax is direct because of its annual recurrence,” 
the case of the gift tax is manifestly distinguishable. The same is true 
if the tax is regarded as a direct tax because of its immediate incidence 
upon the income itself considered as property.2° The same would also 
follow if the Pollock case is rested on the ground that the privilege of 





13 Thomas v. United States, 192 U. S. 363 (1904), allowing a stamp duty on 
sales of stock certificates. In Nicol v. Ames, 173 U. S. 509 (1899), a tax on sales 
at exchanges was held indirect, in view of the privilege of using the special facili- 
ties for sales there offered. Although it was declared obiter that a general sales 
tax would be direct, the reason given was not that the privilege of selling is a 
necessary incident of property, but the questionable proposition that such a tax 
“takes no notice of any kind of privilege or facility.” Peckham, J., in Nicol ». 
Ames, supra, at 521. 

14 Patton v. Brady, 184 U. S. 608 (1902), and McCray v. United States, 195 
U. S. 27 (1904), permitting taxation of the preparation of tobacco and oleo- 
margarine respectively. 

15 Billings v. United States, 232 U. S. 261 (1914), sustaining a tax on the use 
of foreign-built yachts. 

16 See, e.g., State v. Becker, 288 Mo. 607, 233 S. W. 54 (1921) (motor regis- 
tration fee) ; People ex rel. Hatch v. Reardon, 184 N. Y. 431, 77 N. E. 970 (1906), 
aff'd sub nom. Hatch v. Reardon, 204 U. S. 152 (1907) (stock transfer tax); 
Kurth v. State, 86 Tenn. 134, 5 S. W. 593 (1887) (sales tax). See 4 Coorty 
TAXATION, 4 ed., § 1676. And see 35 Harv. L. Rev. 70. 

17 Fuller, C. J., in Thomas v. United States, 192 U. S. 363, 371 (1904). And 
see Flint v. Stone Tracy Co., 220 U. S. 107, 152 (1911). 

18 Pollock v. Farmers’ Loan & Trust Co., supra, note 8. The Court’s reason- 
ing was that taxes upon the income from property are substantially taxes upon 
the property itself. A similar view has occasionally been expressed as to state 
income taxes. See'Hart v. Tax Commissioner, 240 Mass. 37, 39, 132 N. E. 621 
(1921). 

%0 See Thomas Reed Powell, “Stock Dividends, Direct Taxes, and the Six- 
teenth Amendment,” 20 Cor. L. REv. 536, 539. 

20 This view as to the nature of income taxes is now widely held. See, e.g, 
Eliasberg Merc. Co. v. Grimes, 204 Ala. 492, 86 So. 56 (1920). And see J. H. 
Beale, “ Stockholders and the Federal Income Tax,” 37 Harv. L. Rev. 1. Where 
the income is derived from the carrying on of a business or profession, there is 
more clearly such a privilege as will support an excise. This view is therefore not 
necessarily inconsistent with the decisions of the Supreme Court that a federal 
tax on such income is indirect. Flint v. Stone Tracy Co., 220 U. S. 107 (10911), 
commented on in 24 Harv. L. Rev. 563. But see Francis W. Bird, “ The Federal 
Corporation Income Tax,” 24 Harv. L. Rev. 31. On the other hand, several 
state decisions have sustained taxes on income from all sources as excises. See 
Sims v. Ahrens, 167 Ark. 557, 587, 271 S. W. 720, 730 (1925). And see conflicting 
cases collected in 11 A. L. R. 313, and 25 ibid. 758. 





using property to produce income is indispensable to the enjoyment of 
ownership.” But the Supreme Court has subsequently concluded that 
such an income tax is generically indirect, and is direct in a constitu- 
tional sense only because its substantial effect is like that of a property 
tax.2? If this position is accepted, it might be similarly argued that 
the gift tax, although not generically a property tax, should neverthe- 
less be so treated because in its practical effect, and particularly in the 
inability to shift its incidence, it resembles such a tax. Thus to ex- 
pand further the scope of the phrase, “direct taxes,” however, would 
appear to be unwarranted by any policy involved in the direct tax 
clauses.2* No justification for this is evident in the original purpose 
of these clauses, whether such was to limit the federal taxing power or, 
as has been contended from historical evidence, merely to secure a 
compromise on the question of representation for the slaveholding 
states.°* Also, condemnation of the gift tax on this ground seems 
inconsistent with the decisions sustaining other privilege taxes which 
are open to similar objection.”® 

It might further be argued in favor of the constitutionality of the gift 
tax that, since the measure is ancillary to the system of federal estate 
taxation,”® which is now conceded to be indirect,?* it should be upheld 
in this character alone. Some support for this position may be drawn 
from the rule that interests transferred in contemplation of death or 
to take effect on death may be included in the donor’s taxable estate 
on his decease.** In a recent dictum, however, the Supreme Court has 





21 Some of the language in its opinions points toward this basis. See Pollock 
v. Farmers’ Loan & Trust Co., 157 U. S. 429, 580 (1895), rehearing, 158 U. S. 
Gor, 628 (1895). 

22 See Brushaber v. Union Pacific R. R., 240 U. S. 1, 16 (1916), commented 
on in 29 Harv. L. Rev. 536. Cf. Nicol v. Ames, 173 U.S. 509, 516 (1899). 

23 Judicial enlargement of formal terms of the Constitution may be justifiable 
for reasons of constitutional policy. See, e.g., Brown v. Maryland, 12 Wheat. 
(U. S.) 419 (1827), and United States v. Hvoslef, 237 U. S. 1 (1915), under the 
import and export clauses respectively. But it is submitted that no objections 
to the gift tax go so far as to justify the suggested expansion in this case. 

24 It has been judicially indicated that the object of these clauses was to 
restrict the federal taxing power for the advantage of the states as a whole, or 
to prevent discrimination against any state or section. See Pollock v. Farmers’ 
Loan & Trust Co., 157 U. S. 420, 556, 587 (1805), rehearing, 158 U. S. 601, 620 
(1895). Both these theories have been criticised by Professor Bullock, who 
reaches the other conclusion mentioned in the text. See Charles J. Bullock, 
“Direct Taxes under the Constitution,” 15 Por. Sct. QUART. 217, 452, 455. 

25 See notes 13-16, supra, and notes 27-28, infra. 

26 The terms of the statute are indicative of this. Its rates are equivalent to 
those of the estate tax in the same Act. 43 Stat. 303-313, 1925 U. S. Comp. Star. 
Supp., §§ 63364-6336¢r. 

27 Knowlton v. Moore, 178 U. S. 41 (1900); New York Trust Co. v. Eisner, 
256 U. S. 345 (1921). The courts stressed the argument that historically death 
duties have been regarded as excises. Such taxes have also been held excises 
under state constitutions. In re Davis’ Estate, 130 S. E. 22 (N. C., 1925). See 
cases collected in 33 L. R. A. (N.S.) 592, and 50 ibid. 991, 902. 

*8 Such taxation has apparently been seriously questioned only when applied 
retroactively. It has been held indirect by the lower federal courts even then. 
Cleveland Trust Co. v. Routzahn, 7 F. (2d) 483 (N. D. Ohio, 1925); Frew v. 
Bowers, 9 F. (2d) 644 (S. D. N. Y., 1925). Contra, Coolidge v. Nichols, 4 F. 
(2d) 112 (D. Mass., 1925). See Julius H. Amberg, “ Retroactive Excise Taxa- 
tion,” 37 Harv. L. Rev. 691, where it is argued that all retroactive taxation is 
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said that “‘ a forbidden tax cannot be enforced in order to facilitate the 
collection of one properly laid.” *® Nevertheless, this argument at least 
serves to emphasize the legislative policy behind the gift tax, which 
should not be overlooked in determining the advisability of extending 
the concept of “ direct taxes.” 





RECENT CASES 


Bitts AND Notes—ACCEPTANCE—RETENTION FOR MorE _ THay 
Twenty-Four Hours By DRAWEE OF CHECK PRESENTED FOR PAYMENT. — 
The plaintiff was payee of a check drawn on the defendant bank. He de. 
posited the check in his local bank which presented it for payment to the 
defendant bank. After retaining the check for five days, the latter returned 
it, and the plaintiff brought this action. He alleged that the retention con- 
stituted an acceptance under Section 137 of the Negotiable Instruments Lav, 
which provides that “where a drawee to whom a bill is delivered for 
acceptance . . . refuses within twenty-four hours after such delivery ... 
to return the bill accepted or nonaccepted to the holder he will be deemed 
to have accepted the same.” (1923 Minn. GEN. Srat., § 7180.) A verdict 
was given for the plaintiff. The defendant appealed from an order denying 
its alternative motion for judgment non obstante veredicto or a new trial. 
Held, that the retention of the check beyond twenty-four hours was an 
acceptance. Order denying the defendant’s motion affirmed. Méiller vy. 
Farmers’ State Bank of Arco, 206 N. W. 930 (Minn.). 

This is another example of unfortunate construction of Section 137. The 
court follows those decisions which hold that mere retention of a check for 
more than twenty-four hours amounts to a refusal to return it and is thus 
an acceptance. Wisner v. First Nat. Bank, 220 Pa. St. 21, 68 Atl. 955; Com- 
mercial State Bank v. Harkrider-Keith-Cooke Co., 250 S. W. 1069 (Tex. 
Civ. App.). Cf. State Bank v. Weiss, 46 Misc. 93, 91 N. Y. Supp. 276. But 
see Foley v. N. Y. Savings Bank, 79 Misc. 220, 139 N. Y. Supp. g15. See 
21 Harv. L. Rev. 626. Such a result depends on the tenuous argument that 
presentation impliedly constitutes a demand for return. The instant de- 
cision also adopts the reasoning of these cases that checks presented for 
payment alone, not for acceptance, fall within Section 137. This construc- 
tion is accepted even by some of the courts which recognize that mere re- 
tention is not necessarily a refusal to return. Bull v. Novice State Bank, 
250 S. W. 232 (Tex. Civ. App.); People’s Nat. Bank v. Swift, 134 Tenn. 175, 
183 S. W. 725. The effect of the Wisner case, on which many of the other 
decisions rely, has been weakened by a subsequent amendment to Section 
137 in Pennsylvania, abrogating the doctrine for which the case stands. 





direct. Since the gift tax was applied retroactively in the McNeir case, the 
result may perhaps be supported on this narrower ground; but the court did 
not choose to rely upon this. 

29 McReynolds, J., in Schlesinger v. Wisconsin, U. S. Sup. Ct., Oct. Term, 
1925, No. 146. Cf. Jacob Ruppert v. Caffey, 251 U. S. 264, 282, 1920). In the 
Schlesinger case, a state tax on all gifts within six years prior to the donor’ 
death was held unconstitutional because of arbitrary classification. Justice 
McReynolds further remarked in passing that such graduated taxes “could not 
properly be laid on all gifts or, indeed, upon any gift without testamentary chat- 
acter”; but he gave no authority or reasons. Three justices dissented. 
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See 1920 Pa. Stat., §16129. And on principle it would seem that the 
retention of a check presented for payment is not covered by Section 137. 
See Joseph D. Brannan, “Some Necessary Amendments of the Negotiable 
Instruments Law,” 26 Harv. L. REv. 588, 596-599; BRANNAN, NEGOTIABLE 
INSTRUMENTS Law, 4 ed., § 137. The cases which reach this result seem 
preferable. St. L. S. W. Ry. v. James, 78 Ark. 490, 95 S. W. 804; 
Ky. Title Savings Bank & Trust Co. v. Dunavan, 266 S. W. 667 (Ky); 
Ill. Trust & Savings Bank v. Northern Bank & Trust Co., 214 Ill. App. 440. 
Cf. Westberg v. Chicago Lumber Co., 117 Wis. 589, 94 N. W. 572. 


Bitts AND Notes — ForMAL REQUISITES — INTERIM CERTIFICATES HELD 
Non-NEGOTIABLE. — The defendant, Morgan & Co., issued temporary certifi- 
cates whereby the bearer was stated to be entitled to receive bonds of the 
Kingdom of Belgium “ when, as and if delivered” in definitive form. Three 
of these certificates were stolen from the owner. ‘They were purchased 
by the plaintiff bank, which paid value without notice of the theft. 
When the bonds were issued, the plaintiff tendered the certificates and made 
a demand for the bonds. The defendant refused to deliver them. The 
bank then brought an action for the value of the bonds. Dismissal of the 
complaint at the trial and judgment for the defendant was affirmed by the 
Appellate Division. The plaintiff appealed, Held, that the certificates fail 
to meet the requirements of the Negotiable Instruments Law and that, 
therefore, the plaintiff is not entitled to the rights of a bona fide purchaser 
of a negotiable instrument. Judgment affirmed. President of Manhattan 
Co. v. Morgan, 242 N. Y. 38, 150 N. E. 5094. 

For a discussion of the principles involved, see Notes, supra, p. 875. 


Britis AND Notes — LIABILITY OF AN ACCOMMODATION PARTY TO A HOLDER 
FOR VALUE AFTER Marturity.— Section 29 of the Negotiable Instruments 
Law, enacted as the law of South Dakota, provides that an accommodation 
party is liable to a holder for value although the latter took with knowledge 
of the fact of accommodation. (1919 S. D. Rev. Cope, § 1733.) The de- 
fendant indorsed a note for the accommodation of a bank, which transferred 
the note to the plaintiff for value after maturity. In an action by the 
plaintiff as indorsee, a verdict was directed for the defendant and judgment 
entered thereon. From the judgment and from an order denying his mo- 
tion for a new trial, the plaintiff appealed. Held, that as Section 29 of the 
Negotiable Instruments Law employs substantially the language of Section 
28 of the English Bills of Exchange Act, it must be considered as having 
enacted the “ English rule” that a transferee for value though after matur- 
ity of accommodation paper, may hold the accommodating party. Judg- 
ment reversed and case remanded with directions to enter judgment in 
favor of the plaintiff notwithstanding the verdict. Altfillisch v. McCarty, 
207 N. W. 67 (S. D.). 

It has frequently been said that the defense of absence of consideration 
is not open to an accommodation party in an action by one to whom the 
accommodated party transfers a negotiable instrument for value, though 
after maturity. Stein v. Yglesias, 3 Dowl. P. C. 252; Connerly & Co. v. 
Ins. Co., 66 Ala. 432. See Miller v. Larned, 103 Ill. 562, 573; Dunn v. 
Weston, 71 Me. 270, 275; Seyfert v. Edison, 45 N. J. L. 303, 304; Smith 
v. Lawson, 18 W. Va. 212, 224. Contra, Peale v. Addicks, 174 Pa. St. 549, 
34 Atl. 203; Kellogg v. Barton, 12 All. (Mass.) 527. It seems clear that | 
Section 29 of the Negotiable Instruments Law adopts this view. Marling 
v. Jones, 138 Wis. 82, 119 N. W. 931. Contra, Rylee v. Wilkerson, 134 
Miss. 663, 99 So. 901; Dittmeier Real Estate Co. v. Knox, 259 S. W. 835 
(Mo. App.), noted in 24 Cot. L. Rev. 791. But, in the absence of an agree- 
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ment to the contrary, it seems reasonable to assume that one who signs a 
note for the accommodation of another intends to lend his credit only until 
the maturity of the note, and that the accommodation party’s implied 
authority to issue terminates at that time. Stetson v. Stackhouse, 18 La. 
119; Chester v. Dorr, 41 N. Y. 279; Bacon v. Harris, 15 R. I. 599, 10 Atl. 
647. Contra, Marling v. Jones, supra. See BRANNAN, NEGOTIABLE INSTRU- 
MENTS Law, 3 ed., 124; Norton, Bitts AND Notes, 4 ed., 276. See J. D. 
Brannan, “Some Necessary Amendments of the Negotiable Instruments 
Law,” 26 Harv. L. Rev. 493, 496. The Negotiable Instruments Law no- 
where denies that the accommodated party’s authority to issue is thus 
limited. And it has been said that Section 29 does not deal with defenses 
other than that of absence of consideration. See Louis M. Greely, “The 
Negotiable Instruments Law,” 10 ILL. L. REv. 265, 269. It would seem, 
therefore, that a transferee after maturity, not being a holder in due course, 
should take subject to the defense that the negotiation was not authorized, 
The language of the leading English case seems to indicate that this theory 
would be rejected there. See Stein v. Yglesias, supra. And the principal 
case suggests that Section 29 must be considered as having adopted the 
English view. See C. D. Hening, “The Negotiable: Instruments Law,” 59 
U. or Pa. L. Rev. 471, 486 et seg. Contra, Rylee v. Wilkinson, supra. 
But it does not appear affirmatively that the author of the English Act 
regarded Section 28 as adopting the decision in Stein v. Yglesias. See 
CHALMERS, BILLS oF EXCHANGE, 6 ed., 88, 119. Nor does it appear that 
the English provision deals with defenses other than that of absence of 
consideration. 


CHarITIES — LIABILITY OF HOSPITAL FOR NEGLIGENCE OF NursE. — The 
plaintiff was a paying patient at the defendant’s hospital. He was attended 
by a hospital nurse, but had no special agreement for nursing. As a result 
of the nurse’s negligence, he suffered injuries for which he brought this 
action. From a judgment for the plaintiff, the defendant appealed. Held, 
that the undertaking of the hospital was to furnish not merely a competent 
nurse, but also proper nursing. Judgment affirmed. Eek v. High River 
Municipal Hospital, [1926] 1 D. L. R. g1 (Ont.). 

A municipal corporation is not immune from suit on causes of action 
arising out of the exercise of its powers for the private benefit of the 
locality. City of Shawnee v. Roush, 101 Okla. 60, 223 Pac. 354. See 2 
Coo.ey, Torts, 3 ed., 1013. And a non-charitable hospital is clearly liable 
for the negligence of its attendants. Stewart v. Cal. Med. Ass’n, 178 Cal. 
418, 176 Pac. 46; Meridian Sanatorium v. Scruggs, 121 Miss. 330, 83 So. 
532. The hospital in the principal case, however, was apparently charitable, 
and consequently, by the overwhelming weight of authority in the United 
States, not liable. Roosen v. Brigham Hospital, 235 Mass. 66, 126 N. E. 
392; Schloendorff v. Soc. of N. Y. Hospital, 211 N. Y. 125, 105 N. E. 92; 
Weston v. Hospital of St. Vincent, 131 Va. 587, 107 S. E. 785; St. Vincent’s 
Hospital v. Stine, 144 N. E. 537 (Ind.). Contra, City of Shawnee v. Roush, 
supra; Glavin v. R. I. Hospital, 12 R. I. 411. (But see 1896 R. I. Gen. 
Laws, 538.) The fact that a patient pays is generally held immaterial. 
Roosen v. Brigham Hospital, supra; Weston v. Hospital of St. Vincent, 
supra. Contra, Tucker v. Mobile Infirmary Ass’n, 191 Ala. 572, 68 So. 4. 
Canada appears to favor the view of the minority in the United States. 
Lavere v. Smith’s Falls Public Hospital, 26 D. L. R. 346. The Lavere 
decision is based on the breach of an express contract to furnish proper 
nursing. In the principal case, however, there was no such agreement. And 
the courts which consider a hospital immune in tort will not nullify this 
immunity by imposing liability in contract. Roosen v. Brigham Hospital, 
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supra; Cook v. Norton Memorial Infirmary, 180 Ky. 331, 202 S. W. 874. 
The whole basis of immunity, however, seems questionable. It has been 
supported on three grounds: (1) that the use of a trust fund for payment 
of damages is not permissible; (2) that the doctrine of respondeat superior 
is not applicable to charities; and (3) that a patient entering a charitable 
institution waives his claim for damages. See Weston v. Hospital of St. 
Vincent, 131 Va. 587, 593, 107 S. E. 785, 787; St. Vincent’s Hospital v. 
Stine, 144 N. E. 537, 540 (Ind.). See 6 Cau. L. Rev. 307; 4 Munn. L. 
REV. 533; 58 U. or Pa. L. Rev. 426. The soundness of each theory has been 
vigorously denied. See Weston v. Hospital of St. Vincent, 131 Va. 587, 
612, 107 S. E. 785, 793; Bachman v. Y. W. C. A., 179 Wis. 178, 182, 191 
N. W. 751, 753. See 31 Harv L. REv. 479; 32 ibid. 293. 


ConFLict oF Laws —LEGITIMATION — ErFrect OF INDIAN TRIBAL Law. — 
The plaintiffs, the illegitimate children of a Creek Indian allottee who died 
in 1908, claimed to be entitled to his land. The Creek statutes provided: 
“Tf any person claim to be the child of a deceased male person, and it 
should be proven that such person did not, during life, recognize the 
claimant as his offspring, then such claimant shall not be entitled to any 
share in the estate of the deceased.” (1893 McCKELLop, CONSTITUTION AND 
LAws OF THE MusxKocEE NATION, c. 14, § 258.) It was shown that the 
deceased had recognized the plaintiffs as his offspring while the Creek laws 
were in force. These laws had been superseded by the state laws at the 
time of the allottee’s death. From a judgment in favor of the defendants, 
the plaintiffs appeal. Held, that the Creek statute was one of descent, and 
did not legitimize the plaintiffs; and that being illegitimate the plaintiffs are 
not entitled to the land by the state law under which descent was cast. 
Judgment affirmed. Green v. Wilson, 240 Pac. 1051 (Okla.). 

While the tribal organizations existed in this country, marriage, divorce 
and legitimacy among the Indians were governed by the native laws and 
customs. Kobogum v. Jackson Iron Co., 76 Mich. 498, 43 N. W. 602. And, 
in accord with the common law rule which recognizes the law of the 
domicil as governing these relations, the determination of personal status 
by the tribal law has been deemed valid in state and federal courts. Earl v. 
Godley, 42 Minn. 361, 44 N. W. 254; Butler v. Wilson, 54 Okla. 229, 153 
Pac. 823. See, contra, Roche v. Washington, 19 Ind. 53. See 25 Harv. L. 
Rev. 374. Consequently the claimants were entitled to inherit if they were 
legitimate under the Indian law by virtue either of the statute or of any 
other law of the tribe. There was probably no clear notion of legitimacy 
among the Indians except for the purpose of inheriting property. At any 
rate the plaintiffs offered no evidence except the Creek statute to show 
that they were legitimate by the law of the tribe. The decision that the 
statute was one of descent and not of legitimation seems sound and is in 
accord with previous Oklahoma cases. Oklahoma Land Co. v. Thomas, 34 
Okla. 681, 127 Pac. 8; Jameson v. Jameson, 238 Pac. 426 (Okla.). Cf. 
Eddie v. Eddie, 8 N. D. 376, 79 N. W. 856. So construed it can of course 
have no operation after the state law has come into force. 


CoNSTITUTIONAL LAw— STATUTORY INDEFINITENESS— Minimum WAGE 
ON Pustic Worxs.— The plaintiff sued in the federal district court for 
Oklahoma to enjoin the Commissioner of Labor of Oklahoma from enforcing 
a penal statute (1921 Oxia. Comp. Stat., § 7255), providing, inter alia, that 
contractors engaged on public works should pay “not less than the current 
rate of per diem wages in the locality where the work is performed.” The 
evidence showed that the plaintiff was paying a wage lower than most but 
not all of the neighboring employers, whose respective wage scales differed 
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very widely. The lower court granted the injunction, and the defendant ap- 
pealed. Held, that “current rate of wages ”’ and “locality ” were so indefinite 
as to make the statute violative of due process of law. Connally v. General 
Construction Co., 46 Sup. Ct. Rep. 126. 

For a discussion of the principles involved, see NOTES, supra, p. 871. 


CONSTITUTIONAL LAw— TAXATION — CONSTITUTIONALITY OF FEDERAL 
Girt Tax.—A federal statute, effective June 2, 1924, imposed a tax for 
1924 and each year thereafter on gifts by a resident of any property 
wherever situated. (43 STAT. 313-316, 1925 U. S. Comp. Star. Supp., 
§§ 6336#4s—6336 x.) The plaintiff, a resident of New York, on January 8, 
1924, executed a trust deed of securities worth $800,000 by way of gift to 
certain beneficiaries. At the end of the year he paid the tax upon the gift 
under protest, and brought this suit against the Collector of Internal Rev- 
enue to recover back his payment. The defendant moved to dismiss the 
complaint. Held, that the tax was an unapportioned direct tax, and there- 
fore invalid under the Federal Constitution. Motion denied. McWNeir v. 
Anderson, U. S. Dist. Ct. (S. D. N. Y.), Feb. 15, 1926. 

For a discussion of the principles involved, see Notes, supra, p. 888. 


Contracts —AcENcy—Svuits By THirp Prersons.—P and D were 
Studebaker dealers who were granted the right to purchase automobiles 
on terms set out in a written form contract. A clause of the contract 
provided that each dealer should sell cars only in his own territory, and 
that if any car sold by a dealer was removed to the territory of another 
dealer, the former should pay to the latter a certain proportion of the 
commission he received on the sale. It was expressly stated that this 
provision was an agreement between dealers, and that the company was 
not to be liable for any violation thereof. In a suit on this contract P 
secured judgment, and D appealed. Held, that there was privity of con- 
tract between the dealers and that the company was acting as agent. 
Judgment affirmed. McCannell v. Mabee-McLaren Motors, Ltd., [1926] 
1D. L. R. 282 (B. C.). 

English courts have refused to give the right to sue upon a contract to 
a beneficiary, or even to a promisee, where the consideration has moved 
from a third person. Tweddle v. Atkinson, 1 B. & S. 393; Dunlop v. Self- 
ridge, [1915] A. C. 847. See Pottocx, Contracts, 9 ed., 225 et seg. In 
order to protect the beneficiary, the promisee has in some cases been called 
the agent of the promisor. The Satanita, [1895] P. 248, aff'd sub nom. 
Clarke v. Dunraven, [1897] A. C. 59. See Pottock, op. cit. 27. But 
unless an agency in fact exists, this ground of protecting the beneficiary is 
purely artificial. See 1 Witxiston, Contracts, § 352; ANSON, CONTRACTS, 
Corbin’s ed., § 63 and note. However, in the principal case, since an agency 
was in fact intended, the court seems justified in saying that each dealer 
as he entered the agreement was accepting the offer of all prior dealers 
and making an offer to all subsequent dealers, thus establishing privity of 
contract. See 1 WILLISTON, op. cit., §32. Courts in the United States 
would have little difficulty in allowing a recovery, as a third party benefi- 
ciary is generally allowed to sue. And it is not necessary that the third 
party beneficiary be determined at the time of the formation of the con- 
tract. Whitehead v. Burgess, 61 N. J. L. 75, 38 Atl..802. See 74 U. or 
Pa. L. Rev. 495; 11 Harv. L. Rev. 415. See Samuel Williston, “ Con- 
tracts for the Benefit of a Third Person,” 15 Harv. L. Rev. 767, 785. But 
it is essential that the third party be one contemplated as a beneficiary and 
not merely one fortuitously benefited. See Edward Q. Keasbey, ‘“ The 
Right of a Third Person to Sue upon a Contract Made for his Benefit,” 
8 Harv. L. REv. 93, 104. 
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CRIMINAL LAW— JURISDICTION OvER CRIME OF OBTAINING BY FALSE 
PRETENSES WHEN MONEY IS TELEGRAPHED.— The defendant was convicted 
in Utah of the crime of obtaining money by false pretenses. The evidence 
showed that he had sent a telegram in California to the prosecutor in Utah 
requesting him to wire money, and had signed thereto the name of the pros- 
ecutor’s son. The prosecutor thereupon deposited money with an office 
of the telegraph company in Utah, and an agent of the company in Cali- 
fornia paid over an equal sum to the defendant. The defendant appealed 
on the ground that a Utah court had no jurisdiction, since he had not 
obtained the. money in Utah. Held, that the evidence shows delivery of 
the money to the defendant in Utah. Judgment affirmed. State v. Devot, 
242 Pac. 395 (Utah). 

The majority of the court finds delivery to the accused in Utah on a 
theory of agency; delivery to the telegraph company was delivery to the 
defendant. The court reasons by analogy to the cases of shipment of 
merchandise where delivery to the carrier is treated as delivery to an agent 
of the consignee. This doctrine has usually been found in civil actions 
involving the question of ownership as between vendor and vendee. But 
some courts have also applied it to criminal proceedings. Re Stephenson, 
67 Kan. 556, 73 Pac. 62; Commonwealth v. Taylor, 105 Mass. 172; State 
v. Lichliter, 95 Mo. 402, 8 S. W. 720. Other courts have refused to do so 
on the ground that criminal jurisdiction should not be determined by 
reliance on such a fiction. Commonwealth v. Schmonk, 207 Pa. St. 544, 
56 Atl. 1088. Cf. Ex parte Parker, 11 Neb. 309, 9 N. W. 33. Assuming 
that the former decisions represent the better authorities, it is submitted 
that the dissenting opinion in the principal case properly holds the analogy 
faulty. The telegraph company was in no sense a carrier; it did not under- 
take to deliver the money in specie to the defendant. Cf. Burton v. United 
States, 196 U. S. 283. At most the transaction gave the defendant a right 
to hold the company as his debtor. It cannot be seriously maintained that 
delivery to one who thereby becomes a debtor to another is delivery to 
the latter. 


EvIDENCE — Hearsay — ADMISSIBILITY OF MARKET REPORT SUMMARY. — 
The defendant shipped cotton to the plaintiff bank as security for a 
note, upon which the present action was brought. It became material 
for the plaintiff to prove that it had disposed of the security to the best ad- 
vantage; and that it had not by delaying the sale involved the defendant 
in loss from a falling market. The defendant was permitted over objection 
to introduce a copy of the Daily News Record of New York City, con- 
taining a summary of the weekly price range of cotton for the year 1923. 
There was testimony to the effect that the figures from which the summary 
was compiled represented asking prices and not actual sales. The sum- 
mary constituted the sole evidence offered to impeach the sales during 1923. 
The plaintiff's motion for a directed verdict was denied. From a verdict 
for the defendant, the plaintiff appeals. Held, that the newspaper summary 
was inadmissible. Judgment reversed. Atlantic Nat. Bank v. Moore, 241 
Pac. 601 (Ariz.); Atlantic Nat. Bank v. Korrick, 241 Pac. 605 (Ariz.), 242 
Pac. 1009 (Ariz.). 

For a discussion of the principles involved, see NoTEs, supra, p. 885. 


EvIDENCE — HEARSAY — TESTIMONY AT FORMER TRIAL ADMISSIBLE. — 
The plaintiff brought an action against A, who had previously been de- 
clared incompetent. On motion of A’s committee of guardians, which had 
been substituted as defendant, testimony previously given by the plaintiff 
was stricken out under the local statute forbidding testimony as to transac- 
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tions with an insane person by a party to them. (N. Y. Civ. Prac, 
Act, §347.) The committee, however, later entered into a stipulation 
waiving the provisions of this section of the statute and were thus enabled 
to cross-examine the plaintiff. The jury at this trial disagreed, and two 
subsequent trials, at both of which the stipulation was relied upon, resulted 
in verdicts for the plaintiff which were set aside. Before the present 
proceedings A died and the plaintiff’s testimony became inadmissible under 
another clause of Section 347 as testimony in regard to transactions with 
a deceased person. One of the committee, who had been appointed A’s 
administratrix, was substituted as defendant. She moved to set aside the 
stipulation and thus to prevent not only present testimony by the plaintiff 
but also the introduction of his prior testimony. From the affirmance of 
an order granting the motion, the plaintiff appealed. Held, that the de- 
fendant cannot have the stipulation vacated so as to prevent the intro- 
duction of the plaintiff’s prior testimony but that she can prevent testimony 
by the plaintiff at the present trial because the stipulation, though in terms 
a waiver of all the provisions of Section 347, was clearly intended to apply 
only to the admissibility of testimony as to transactions with an insane 
person. Dean v. Halliburton, 150 N. E. 141 (N. Y.). sind 

Subsequent incompetency of one who was a witness at a prior trial is now 
held sufficient unavailability to justify the use at a later trial of a transcript 
of his earlier testimony. New v. Smith, 94 Kan. 6, 145 Pac. 880. See 3 
Wicmore, EviDENCE, 2 ed., §1409. The other requisites for such use of 
prior testimony are also present in the principal case, for the issue is exactly 
the same and the defendants, although technically different, are precisely alike 
in interest. Wells v. American Mortgage Co., 109 Ala. 430, 20 So. 136; 
Harrell v. Quincy, O. & K. C. R. R., 186 S. W. 677 (Mo.). See 3 Wic- 
MORE, Op. cit., §§ 1386-1388. It is generally held that objections which 
could have been but were not made at the time the testimony was originally 
given, are waived and cannot be made when the record is offered in evi- 
dence. Leach v. Nelson, 196 N. W. 755 (N. D.); Sherman Gas & Elec. 
Co. v. Belden, 103 Tex. 59, 123 S. W. 119. This would seem to apply 
a fortiori where the objection is waived by express stipulation, and the 
courts clearly do not consider as applicable the rule that “an incompetency 
cannot be waived.” Cf. Kinley v. Largent, 187 Cal. 71, 200 Pac. 937. See 
1 Wicmore, op. cit., §578. The dissenting opinion in the principal case 
suggests that the administratrix should not be bound by the stipulation en- 
tered into by the committee and should be able to object as if the evidence 
were being offered for the first time. But the majority opinion holding her 
bound seems sound. On this view even the plaintiff’s present testimony 
would be admissible were it not for the new ground of objection. In hold- 
ing that the stipulation did not cover this new objection the court seems 
clearly correct. 


INHERITANCE TAXES— JURISDICTION TO LEvy INHERITANCE TAX ON 
SHARES IN FoREIGN CORPORATION OWNING PROPERTY WITHIN STATE. — The 
plaintiff's testator died domiciled in Rhode Island and possessed of shares 
in the R Co., a New Jersey corporation, which did business in North 
Carolina under license from that state but was never incorporated there. 
The stock certificates were not in North Carolina at the death of the tes- 
tator. A statute of that state provided for the taxation of stock owned by 
nonresidents in foreign corporations holding property within the state. 
(1919 N. C. Laws, c. 90. § 6, sub-sec. 7.) Under this statute North Carolina 
assessed an inheritance tax against the shares held by the deceased, based 
upon the proportion of the holdings of the R Co. in the state to its total 
property. The plaintiff paid the tax under protest and brought suit to re- 
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cover it back. The Supreme Court of North Carolina held that the tax 
was properly assessed. The plaintiff brought a writ of error. Held, that 
a shareholder in a corporation does not own the property of the corpora- 
tion, that consequently the deceased had no property in North Carolina 
subject to tax, and that the plaintiff had therefore been deprived of his 
property without due process of law. Judgment reversed. R. J. Hospital 
Trust Co. v. Doughton, U. S. Sup. Ct., Oct. Term, 1925, No. 106. 

The decision is to be highly commended. The devolution of the shares 
did not depend in any way on the law of North Carolina. And clearly it 
cannot tax a person not within its jurisdiction for property belonging to 
him situated elsewhere. Union Transit Co. v. Kentucky, 199 U. S. 194; 
International Paper Co. v. Massachusetts, 246 U. S. 135. The only ground 
on which North Carolina could possibly find jurisdiction would be that the 
deceased owned a direct portion of the corporate property. See 38 Harv. 
L. REv. 809, 813. But the shareholder does not own the corporate assets. 
Russell v. Temple, 3 Dane’s Abr. (Mass.) 108; Parker v. Bethel Hotel Co., 
96 Tenn. 252, 34 S. W. 209. Disregard of the corporate fiction is to be 
deprecated. Continental Tyre & Rubber Co., Ltd., v. Daimler Co., Ltd., 
[1915] 1 K. B. 893. There may be cases where double taxation may most 
conveniently be avoided and justice consequently furthered by an adminis- 
trative disregard of the fiction. See Arthur A. Ballantine, “ Corporate Per- 
sonality in Income Taxation,” 34 Harv. L. Rev. 573. But certainly no such 
considerations can apply here. The better view has refused to disregard 
the fiction in the circumstances of the principal case. Tyler v. Dane 
County, 289 Fed. 843 (W. D. Wis.); Shepard v. State, 184 Wis. 88, 197 
N. W. 344. See J. H. Beale, “ Progress of the Law, Taxation,” 38 Harv. L. 
REv. 281, 291. The instant decision sets to rest all further doubt on the 
matter. 


INSURANCE — BLANKET AUTOMOBILE INSURANCE AS VIOLATION OF STAT- 
UTES REQUIRING LICENSING OF AGENTS.—JIn order to secure simpler and 
cheaper insurance on its cars, particularly those sold on the instalment 
plan, the Chrysler Sales Corporation contracted for blanket insurance to 
cover all Chrysler cars for one year after sale to the retail purchaser. The 
policy became effective on sale to such purchaser and was in his favor unless 
the car was bought on the instalment plan, in which case the financing 
corporation was the beneficiary. Statutes in Wisconsin and Maine imposed 
penalties on persons who without a license acted as agents of an insurance 
company. (1925 Wis. StatT., §§ 201.41(1), 201.44(1), 209.04(1); 10916 
Me. Rev. Star., c. 53, §§ 1, 121.) The Insurance Commissioners of these 
states declared publicly that Chrysler dealers in selling cars under this 
plan were violating the law and would be prosecuted. The corporation 
sought to enjoin the Commissioners from making such assertions. Held, 
that the statutes include the transaction effected by the Chrysler corporation. 
Injunctions denied. Chrysler Sales Corp. v. Smith, 9 F. (2d) 666 (W. D. 
Wis.) ; Chrysler Sales Corp. v. Spencer, 9 F. (2d) 674 (D. Me. S. D.). 

Insurance is a personal contract and the obligation does not run with the 
property insured. Jn re West. Norfolk Lumber Co., 112 Fed. 759 (E. D. 
Va.). See Hunt v. Springfield Fire Ins. Co., 196 U. S. 47, 50; Lett v. 
Guardian Fire Ins. Co., 125 N. Y. 82, 86, 25 N. E. 1088, 1080. See 1 
Joyce, INsuRANCE, 2 ed., § 23. The Chrysler Corporation maintained that 
there was such a completed personal contract between it and the Insurance 
Company. In support of this position three possible interpretations of 
the transaction may be urged: (1) The contract is made by the corporation 
and assigned to the purchaser when he buys the automobile. (2) The 
contract, insuring “whom it may concern,” is analogous to similar con- 
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tracts of marine insurance, in which, on a theory of implied agency, a 
subsequent purchaser is allowed to ratify the contract as one intended for 
his benefit. Waring v. Indemnity Co., 45 N. Y. 606; Hagan v. Scottish Ins. 
Co., 186 U. S. 423. See 2 May, InsuraNcE, 4 ed., § 452e; 2 Joyce, op cit., 
§ 619. (3) The contract is one for the benefit of a third party unascertained 
when the contract is formed. See 74 U. or Pa. L. REv. 495. Cf. White- 
head v. Burgess, 61 N. J. L. 75, 38 Atl. 802. All of these interpretations, 
however, seem unsound. The premium was to be paid, and the insurance 
was to become operative and its time of duration fixed, only when the car 
was sold. The prior contract was in substance only an agreement to enter 
into a contract of insurance as each car was sold. Despite the very real 
practical advantages involved, the same policy of protection of the insured 
which caused the enactment of the statute, would seem to exist in the 
present situation. 


INTERSTATE COMMERCE— STATE REGULATION OF INTRASTATE BUSINESS 
or Motor Bus ENGAGED IN INTERSTATE COMMERCE.—A statute forbids 
the operation of any motor vehicle upon any public way for transporting 
passengers for hire between fixed termini without first obtaining a license 
from cities through which it is operated, and a certificate of convenience 
and necessity from the department of public utilities. The statute contains 
a proviso that such license and certificate shall not be required as to trans- 
portation exclusively interstate. Proceedings to restrain violations of the 
statute upon the petition of ten citizens of any city affected by such viola- 
tion, are authorized. (1925 Mass. Star., c. 280, §§ 1-3.) The defendant, a 
Massachusetts corporation, operated passenger busses between Boston and 
Providence, R. I., by way of Worcester, Mass., carrying passengers between 
Boston and Worcester. The defendant had not obtained a license from 
Newton, Mass., or a certificate of convenience and necessity. ‘Ten citizens 
of Newton, pursuant to the statute, sued to enjoin the defendant from 
carrying passengers between Boston and Worcester other than those en 
route to or from a point outside Massachusetts. The court overruled the 
defendant’s demurrer and granted an interlocutory injunction. The de- 
fendant appealed. Held, that the statute is restricted to intrastate business, 
has no direct relation to interstate commerce, and so is constitutional. 
Decree affirmed. Barrows v. Farnum’s Stage Lines, 150 N. E. 206 (Mass.). 

Under its police power a state may exclude from its highways vehicles 
used for purposes of gain, where no question of interstate transportation is 
involved. See Packard v. Banton, 264 U. S. 140, 144. Since there has 
been no federal legislation upon this phase of interstate motor transporta- 
tion, the present statute is unconstitutional only if it conflicts with the 
power of Congress to regulate interstate commerce. A state can not re- 
quire a certificate of convenience and necessity of a motor vehicle operat- 
ing for hire exclusively in interstate commerce. Buck v. Kuykendall, 267 
U. S. 307; Bush Co. v. Maloy, 267 U. S. 317. But the present statute is 
restricted to intrastate business of interstate and intrastate vehicles. The 
Supreme Court has decided that interstate motor transportation does not 
require such uniformity of regulation as to prevent all state regulation. 
Reasonable state regulations concerning the use of its highways have been 
sustained, in the interest of public safety, even as to vehicles operating be- 
tween states. Hendrick v. Maryland, 235 U. S. 610; Kane v. New Jersey, 
242 U.S. 160. The question remains whether a state can prohibit intrastate 
business in connection with an interstate run. State statutes enacted for 
local welfare have been upheld even though they incidentally prohibited cer- 
tain forms of interstate commerce. Willson v. Blackbird Creek Marsh Co., 
2 Pet. (U. S.) 245; Gilman v. Philadelphia, 3 Wall. (U. S.) 713. By 
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analogy, it would seem that a state, in the interest of its highways, can 
prohibit intrastate business of busses thereon, as long as it does not at- 
tempt to interfere with interstate operation directly. 


MARRIAGE — PRESUMPTION OF CONSENT AFTER REMOVAL OF IMPEDIMENT 
10 VALIpITy. — Eliza married X in 1890. They later separated. In 1907 
Eliza went through a ceremony of marriage with the deceased who did not 
know of her relations with X. In 1911 X died and Eliza claimed his allot- 
ment as his wife. Between 1911 and 1915 she and the deceased lived 
together at irregular intervals. Then the latter went to live with Louisa, 
whom he held out as his wife from 1915 to 1918, when he died intestate. 
In a proceeding to determine who was entitled to his property, judgment 
was given for Eliza. G, the daughter of Louisa and the deceased, appealed. 
Held, that Eliza was the lawful wife of the deceased. Judgment affirmed. 
Webster v. Webster, 242 Pac. 555 (Okla.). 

If one of the parties is incapacitated at the time, a ceremonial marriage is 
clearly void. A common law marriage, however, is valid in Oklahoma. Love 
y. Love, 42 Okla. 478, 142 Pac. 305. By the better view, the only require- 
ment of such a marriage is the consent of competent parties. Maithewson 
vy. Iron Foundry, 20 Fed. 281 (C. C. D. R. L.); Davis v. Stouffer, 132 
Mo. App. 555, 112 S. W. 282. But cf. People v. Spencer, 199 Mich. 395, 
165 N. W. 921. But the courts seem to differ fundamentally in their concep- 
tion of the sort of consent required. Some opinions suggest the necessity of 
consent to enter presently into the marriage relation. Hantz v. Sealy, 6 
Binn. (Pa.) 405. Cf. Cartwright v. McGown, 121 Ill. 388, 12 N. E. 737. 
On the other hand, the requirement of consent has been held satisfied with- 
out a recognition of a transition from the single to the married state. De 
Thoren v. Atty. Gen., 1 App. Cas. 686. See 1 BisHop, Marrtace, Divorce, 
AND SEPARATION, §§ 970 et seg. In practice the presumption of marriage 
from cohabitation apparently matrimonial will be likely to determine the re- 
sult. See 5 WicmMore, EvipeNce, 2 ed., §2505. But the basis for this 
presumption is, of course, much stronger if the second view as to consent 
isadopted. This presumption also finds obvious support in strong considera- 
tions of public policy. See Hynes v. McDermott, 91 N. Y. 451, 459. Like 
the so-called presumptions of legitimacy, that of marriage seems rather a rule 
imposing the burden of proof upon the party denying validity to the 
marriage. See 39 Harv. L. Rev. 777. But it may go further and demand 
proof of a special degree or kind. Thus it has been held that where an im- 
pediment is removed after a ceremony in good faith, the “presumption” of 
marriage may only be rebutted by proof of some further impediment. See 
De Thoren v. Atty. Gen., supra, at 695. This particular requirement does 
not seem general. Cf. 24 Harv. L. Rev. 157. Whether the rebutting evi- 
dence was sufficient in the principal case is in part a question of fact not 
clear on the record. 


PARENT AND CHILD — Duty oF FATHER TO SUPPORT CHILDREN IN LEGAL 
Custopy or DivorcepD MotHer.— The Indiana Workmen’s Compensation 
Act provides that a child under eighteen is conclusively presumed to be 
wholly dependent upon a deceased parent who was under a legal obligation 
to support it, even though the child was not living with that parent at the 
time of the latter’s death. (1921 Burns’ ANN. Inp. Stat. Supp., § 8020 vl.) 

e claimants sought compensation under the Act for the death of their 
father. At the time of his death they were in the legal custody of their 
mother under a decree of divorce. From a judgment awarding compen- 
sation, the employer appealed. Held, that since the assignment of the 
custody to the wife deprived the father of his claim to the services of the 
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children, he was under no duty to support them, and that therefore they 
were not dependents within the meaning of the Act. Judgment reversed, 
Western Indiana Gravel Co. v. Erwin, 149 N. E. 185 (Ind.). 

The early English and American decisions generally held that the duty of 
a father to support his minor children was merely moral. Mortimore y. 
Wright, 6 M. & W. 482; Kelley v. Davis, 49 N. H. 187. Cf. Gordon y, 
Potter, 17 Vt. 348. Modern American authorities, however, regard the ob. 
ligation as a legal one. Alvey v. Hartwig, 106 Md. 254, 67 Atl. 132; Spencer 
v. Spencer, 97 Minn. 56, 105 N. W. 483; Pretzinger v. Pretzinger, 45 Ohio 
St. 452, 15 N. E. 471. But the cases are in conflict as to whether this 
obligation continues when the mother has been awarded the custody of the 
children by a divorce decree making no special provision for their main- 
tenance. The principal case follows those decisions which adopt the theory 
of reciprocity and hold that the father’s legal obligation is discharged be- 
cause he is deprived of the services of the child. Husband v. Husband, 67 
Ind. 583; Hall v. Green, 87 Me. 122, 32 Atl. 796; Burritt v. Burritt, 2 
Barb. (N. Y.) 124. Cf. Keller v. City of St. Louis, 152 Mo. 596, 54 S. W. 
438. Several of the decisions reaching this result also rely on the argument 
that statutory proceedings for a modification of the original divorce decree 
afford a more satisfactory method of obtaining relief. Hall v. Green, 
supra; Brown v. Smith, 19 R. I. 319, 33 Atl. 466. But in the absence of 
such a statute it seems preferable to hold that a father who by his own 
wrong forfeits his right to the custody and services of his child is not ab- 
solved from the duty to support. And such is the weight of authority. 
Alvey v. Hartwig, supra; Spencer v. Spencer, supra; Pretzinger v. Pretzinger, 
supra; Evans v. Evans, 125 Tenn. 112, 140 S. W. 745; Gully v. Gully, 11 
Tex. 233, 231 S. W. 97. See 15 A. L. R. 5609 and cases there collected. 
See Lonc, Domestic RELATIONS, 3 ed., 259. This rule is inapplicable where 
the divorce is granted for the fault of the wife. Fulton v. Fulton, 52 Ohio 
St. 2209. 


Parot EvipeENCE RULE— MODIFICATION oF INSURANCE Po icy — Proor 
THAT Riper Was Not INTENDED AS ConTRACT. — The plaintiff sued on an 
insurance policy for damage to one of its busses. The defendant’s witnesses 
established that the defendant, on issuing the policy, had orally agreed 
to credit the plaintiff on its premium, which was prepaid, for such periods 
exceeding ten days as any of the busses were not in use; that in pursuance 
of this agreement, credit memorandums in the plaintiff’s favor were entered 
on the defendant’s books; that, as a substitute for such a memorandum, the 
defendant obtained the plaintiff's consent to the use of a form of rider 
purporting to cancel the policy as to a bus not in operation; and that it 
was understood that the riders were to be used merely for bookkeeping and 
that the busses were in fact to continue to be covered at all times when 
in operation. Such a rider had been issued to cover the damaged bus, which 
had been out of use. On its return to operation, the plaintiff neglected to 
notify the defendant. The latter relied on the terms of the rider cancelling 
the insurance. From judgment entered on a verdict for the plaintiff, the 
defendant appealed. Held, that the verdict was properly reached upon the 
evidence that the policy was modified by parol agreement and that the 
rider was intended as a mere matter of record. Judgment affirmed. 
Schuylkill Transportation Co. v. London Guarantee & Accident Co., 131 
Atl. 701 (Pa.). 

The parol evidence rule as applicable to the integration of contracts is 
a rule of substantive law. See Guinzburg v. Blustein, 121 Misc. 784, 787, 
202 N. Y. Supp. 333, 336. See 5 Wicmore, EvipENcE, 2 ed., § 2400. It 
should accordingly be immaterial that in the principal case the defendant 
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was the party who introduced all the parol evidence. The propriety of 
admitting any such testimony to vary the original policy is questionable, 
since the oral understanding contemporaneous with the issue of the policy 
appears to be within the ban of the parol evidence rule as “collateral,” 
and since the existence of a subsequent modifying agreement seems to 
depend upon the existence of a bargaining frame of mind at some time 
during the later transactions of the parties. See 5 WiIGMORE, op. cit., 
§§ 2430-2431, 2441-2442. The parol evidence rule does not, however, for- 
bid evidence to show that a writing is not intended to be a binding con- 
tract. A. D. Birely & Sons v. Dodson, 109 Md. 229, 68 Atl. 488; Hoard 
Co. v. Grand Rapids Showcase Co., 173 Pac. 844 (Okla.). See 38 Harv. 
L. Rev. 239, 240. If, therefore, evidence of the oral agreement is once 
allowed in the principal case, it is proper to permit proof that the rider 
was intended as a bookkeeping form not varying the previous agreement. 
Cf. McManus v. Chicago Great Western Ry., 156 Ia. 359, 136 N. W. 760; 
McCaull-Dinsmore Co. v. Stevens, 59 Mont. 206, 194 Pac. 213; Bond v. 
Vandegrift, 128 N. Y. Supp. 1078 (Sup. Ct.); Hechinger v. Ulacia, 194 
App. Div. 330, 185 N. Y. Supp. 323. In this manner the court arrived 
at the result which would have been reached by the single step of refusing 
to allow the original policy to be modified at all. 


PLEDGES — BILLs AND NoTES— PROVISION FOR APPLICATION OF COL- 
LATERAL ON OTHER LIABILITIES TO THE Ho per. — The plaintiff deposited 
with X a diamond ring as security for a note containing the provision that 
the ring should be collateral security for “the payment of this or any other 
liability or liabilities of mine to said X or other holder hereof, due or to 
become due, or that may be hereafter contracted.” X indorsed the note 
to the defendant before maturity, and transferred the ring to him. The 
amount of the note having been tendered, the plaintiff brought an action 
of replevin against the defendant, who claimed the right to retain the ring 
until paid for legal services rendered to the plaintiff. The trial court found 
for the defendant, and the plaintiff appealed. Held, that the defendant was 
entitled to the benefit of the provision in question. Judgment affirmed. 
Foster v. Abrahams, 241 Pac. 274 (Cal. App.). 

A pledgee cannot ordinarily apply. property pledged for one debt to the 
payment of other debts. Sloan v. McGregor, 268 S. W. 673 (Mo. App.). 
Courts are inclined to construe narrowly a purported authorization to do so. 
Gillet v. Bank of America, 160 N. Y. 549, 55 N. E. 292; Loyd v. Lynchburg 
National Bank, 86 Va. 690, 11 S. E. 104. However, a clear agreement that 
collateral shall secure any present or future indebtedness of the pledgor to 
the pledgee, will ordinarily be effective. Union Brewing Co. v. Inter-State 
Bank & Trust Co., 240 Ill. 454, 88 N. E. 997; Moors v. Washburn, 147 
Mass. 344, 17 N. E. 884. But cf. Brown v. James, 80 Neb. 475, 114 N. W. 
591. And a subsequent holder will be entitled to the benefit of the provi- 
sion if, as in the principal case, the language clearly extends to him. Mulert 
v. National Bank, 210 Fed. 857 (3rd Circ.); Richardson v. Winnisimmet 
Nat. Bank, 189 Mass. 25, 75 N. E. 97; Oleon v. Rosenbloom, 247 Pa. St. 
250, 93 Atl. 473. See 28 Harv. L. Rev. 808. But if the words are suscep- 
tible of an alternative meaning, a contrary result will be reached. Hornsby 
v. Knorpp, 207 Mo. App. 302, 232 S. W. 776. A note containing this pro- 
vision is none the less negotiable, for at the time of issue the chances of its 
being offered to a holder who has unsecured claims against the maker and 
thus commanding a premium of uncertain value, are small. Empire Nat. 
Bank v. High Grade Oil Refining Co., 260 Pa. St. 255, 103 Atl. 602. See 
Zechariah Chafee, Jr., “ Acceleration Provisions in Time Paper,” 32 Harv. 
L. Rev. 747. The danger of the provision lies rather in its being used by 
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borrowers of dubious solyency as a vehicle of preference to lenders who 
have other claims, or in its encouraging holders of the instrument to speculate 
in bad debts of the maker. This influenced the decisions in Hornsby y, 
Knorpp, supra, and Gillet v. Bank of America, supra. But see Richardson 
v. Winnisimmet Nat. Bank, 189 Mass. 25, 33, 75 N. E. 97, 98. 


RAILROADS — JUDICIAL REVIEW OF FINAL VALUATIONS OF THE INTER. 
STATE COMMERCE COMMISSION.— The task of finding the value of the 
property of the Los Angeles & Salt Lake Railroad “held for and used in 
the service of transportation’ was undertaken by the Interstate Commerce 
Commission, in pursuance of statutes amending the Interstate Commerce 
Act. (37 Stat. 701, 1916 U. S. Comp. Stat., $8591; 41 Stat. 488, 1923 
U. S. Comp. Stat. Supp., §8583a.) As a result of its investigations and 
over the carrier’s protests, the Commission reported the final single sum 
value as $45,000,000. Since this figure was considerably smaller than the 
carrier’s own valuation, suit was brought in a federal district court by the 
carrier to enjoin and annul the Commission’s valuation. The court upheld 
its jurisdiction to review final valuations, but the introduction of new evi- 
dence not previously considered by the Commission made necessary a stay 
of proceedings and the certification of the new evidence to the Commission, 
as required by statute. (37 Stat. 703, 1916 U. S. Comp. Srar., § 8591.) 
After hearing testimony to the effect that the securities outstanding greatly 
exceeded the final valuation, the Commission made slight changes in the 
“working capital” and “water rights” accounts and increased the total 
valuation by $200,000. The carrier then renewed its suit for an injunc- 
tion, the case being considered on stipulated facts. Held, that the valuation 
must be set aside because the Commission gave no effect to the evidence 
certified to it, and because in attempting to find the “value for rate-making 
purposes,” the Commission grossly undervalued the property. Los Angeles 
& Salt Lake R. R. v. United States, 7 F. (2d) 747 (S. D. Cal.). 

For a discussion of the principles involved, see NoTEs, supra, p. 880. 


SALES — Errect OF FRAUD UPON PASSAGE OF TITLE.—A wrongdoer by 
impersonating a man of ample resources induced the plaintiff to give him a 
diamond ring in exchange for a smaller ring and a forged check. Having 
discovered the fraud, the plaintiff, without making any tender, brought an 
action of replevin against the defendant, who held the ring as a bona fide 
pledgee. The trial court gave judgment for the plaintiff. The Appellate 
Term reversed the judgment, and the plaintiff appealed. Held, that the 
wrongdoer had secured the goods by the common law crimes of larceny and 
forgery and that therefore no title had passed to him. Judgment of the 
Appellate Term reversed and judgment of the trial court affirmed. Amols 
v. Bernstein, 212 N. Y. Supp. 518 (App. Div.). 

It is now well settled that passage of title depends on intention. It is, 
therefore, held that where the vendor is dealing face to face with an im- 
poster, the latter acquires voidable title, since the “primary intent” of the 
vendor is to sell to the person before him. Martin v. Green, 117 Me. 138, 
102 Atl. 977; Phelps v. McQuade, 220 N. Y. 232, 115 N. E. 441. See 2 
WILLIsTON, SALES, 2 ed., §635. The use of a forged document is immate- 
rial. Martin v. Green, supra. And it is clear that a bona fide pledgee from 
one holding a voidable title is protected to the extent of his advance. In 
the principal case, however, the court argued that no title passed because 
the transaction involved the commission of common law crimes. For this 
general proposition there seems to be no foundation. It is true, of course, 
that there could not be common law larceny if title passed. Lewer v. Com- 
monwealth, 15 S. & R. (Pa.) 93. But the court must be wrong in assum- 
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ing that this crime was committed. Ross v. People, 5 Hill (N. Y.) 294. In 
fact, that result can only be explained in the light of those cases which 
fnd larceny of money even though title as well as possession had passed. 
Wolfstein v. People, 6 Hun (N. Y.) 121; The Queen v. Russett, [1892] 
2Q. B. 312. Cf. People v. Roe, 66 Cal. 423, 6 Pac. 1. See J. H. Beale, 
“The Borderland of Larceny,” 6 Harv. L. Rev. 244, 254 et seq. 


Trusts — APPORTIONMENT OF STocK DIVIDENDS BETWEEN LIFE TENANT 
AND REMAINDERMAN — EFFECT OF DEPLETION OF SURPLUS ACCUMULATED 
BEFORE CREATION OF Trust.—T left 120 shares of stock in the Fire 
Association of Philadelphia to trustees to pay the income to X for life, and 
upon X’s death to pay the principal to Y. At the time of T’s death the 
stock had an intrinsic value of $142 a share. As a result of the San Fran- 
cisco fire the Association suffered a heavy loss and was forced to draw 
upon surplus, exhausting all undistributed income accumulated after T’s 
death and making severe inroads upon the amount accumulated previously. 
Due to this loss the intrinsic value of the stock fell to $71 a share. In the 
following years the Association created a large “contributed surplus” and 
so increased its earned surplus that it was eventually enabled to declare 
a zoo per cent stock dividend. On an adjudication of the trustee’s account 
the Orphan’s Court awarded the whole of this stock dividend to the life 
tenant. Y, the remainderman, appealed. Held, that Y be given that num- 
ber of shares necessary to preserve the corpus of the trust intact; and, in 
making distribution, that intact value be figured not at $142 a share but at 
$71 a share. Decree reversed. In re Dickinson’s Estate, 132 Atl. 352 (Pa.). 

The conflicting rules governing the apportionment of extraordinary stock 
dividends have been frequently enunciated. See 2 Cook, CORPORATIONS, 
8 ed., c. 33; 2 Perry, Trusts AND TrusTEES, 6 ed., §§ 544, 545; Howes, 
INcOME AND PRINCIPAL, c. 3. See 13 Micw. L. Rev. 242. And see 24 
A. L. R. 1. See also Richard W. Hale, “ Apportionment of Income,” 16 
Harv. L. Rev. 404. The so-called Massachusetts rule arbitrarily allots 
extraordinary stock dividends to the remainderman. Minot v. Paine, 99 
Mass. 101. The Kentucky rule allots them to the life tenant. Hite v. 
Hite, 93 Ky. 257, 20 S. W. 778. Both methods have the advantage of 
simplicity. But the Pennsylvania rule of equitable apportionment seems 
more nearly in accord with the intention of the settlor and with consider- 
ations of justice. Earp’s Appeal, 28 Pa. St. 368. But see 26 Harv. L. Rev. 
77. It has been followed by most American courts. See cases collected in 
244A. L. R. 42. This rule, as usually phrased, gives to the corpus of the 
trust the number of new shares sufficient to preserve the intrinsic value 
calculated as of the commencement of the trust. See Boyer’s Appeal, 224 
Pa. St. 144, 151, 73 Atl. 320, 322; Stoke’s Estate (No. 1), 240 Pa. St. 277, 
284, 87 Atl. 971, 974; Matter of Osborne, 209 N. Y. 450, 477, 103 N. E. 
723, 731. But this rule should not be literally applied to prevent the cal- 
culation of “ intact ” value as of a different date if there has been a decrease 
in intrinsic value properly attributable to capital loss. The majority opin- 
lon finds such a decrease in the present case in so far as the loss depleted 
surplus accumulated before T’s death. But the minority opinion, which 
objects to regarding the loss partly as capital and partly as operating ex- 
Pense, seems sound. The majority was perhaps misled by confusing a par- 
ticular method of corporate accounting and the division of the loss among 
the cestuis que trust. Cf. Matter of Osborne, 209 N. Y. 450, 474, 103 N. E. 
723, 730. In view of the nature of the Association’s business, it is con- 
ceived that the loss should be treated as an operating expense, made good 
by subsequent profits, and should properly fall in full upon the life tenant. 
Cf. Upton v. Brown, 26 Ch. Div. 588. 
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UnrFarr CoMPETITION — Use oF TITLE oF Poem As TITLE FOR Moving 
Picture. — The plaintiff wrote a poem entitled “ Yukon Jake,” which was 
published in a well-known illustrated magazine of national circulation. The 
poem was covered by copyright held by the plaintiff under an assignment 
from the publishers. The defendant produced a moving picture entitled 
“Yukon Jake,” but there was no similarity between the incidents of the 
poem and the film. The plaintiff sued for an injunction, for damages, and 
for an accounting of profits. Held, that the plaintiff is entitled to damages 
for violation of his property right in the title “ Yukon Jake.” Paramore 
v. Mack Sennett, Inc., 9 F. (2d) 66 (S. D. Cal.). 

It is well settled that copyright acts do not protect the title of a work 
Their aim is to protect the literary composition and not the name or index 
given to it. Osgood v. Allen, 1 Holmes 185, Fed. Cas. No. 10,603 (D. Me.): 
Harper v. Ranous, 67 Fed. 904 (C. C. S. D. N. Y.); Black v. Ehrich, 44 
Fed. 793 (C. C. S. D. N. Y.). It is also generally recognized that titles 
do not constitute a trademark. But see BROwNE, TRADEMARKS, §§ 116, 
118; HopKINS, TRADEMARKS, TRADENAMES AND UNFAIR COMPETITION, § 85. 
Books, however, in addition to being literature are also merchandise. Just 
as the principles of unfair competition will not permit one merchant by 
the use of a similar tradename to pass his goods off as those of another, 
so they will not permit one author by the use of the same title to pass his 
production off as that of another. Estes v. Williams, 21 Fed. 189 (C. C. 
S. D. N. Y.); Fisher v. Star Publishing Co., 231 N. Y. 414, 132 N. E. 
133; Clement v. Maddock, 1 Giff. 98. See Herbert A. Howell, “Are 
Titles of Books Copyright,” 63 U. or Pa. L. Rev. 646. It is more diff- 
cult to show in the case of books or articles than in that of merchandise or 
even of periodicals, that the publication has been in the market long enough 
to acquire a “secondary meaning” and that the public is being deceived by 
the defendant’s use of the title or that the defendant is trading on the 
good wiil or reputation of the plaintiff. For this reason the instant case 
is, perhaps, open to criticism. But the trial court’s determination should 
ordinarily be conclusive on such a question. 


VENDOR AND PURCHASER — EFFECT OF PAYMENT OF PURCHASE PRICE BY 
One or SEvERAL Hetrs oF PuURCHASER.—T died intestate in possession, 
under bonds of title, of two tracts of land, on which he owed $2500 as the 
balance of the purchase price. He was survived by his wife and six minor 
children, all of whom took equally as his heirs at law. The wife, the de- 
fendant in the present action, agreed with the administrator that she would 
pay the remainder of the purchase price, take title in her own name, and 
when repaid from the rents and profits, convey to each child his propor- 
tionate share. After she had been so repaid, she sold one tract, incumbered 
the other, and continued to receive the rents and profits. A statute pro- 
vided that an implied trust arises “ whenever the legal title is in one person, 
but the beneficial interest, either from the payment of the purchase money 
or otherwise, is wholly or partially in another.” (1914 ANN. Ga. Cope, 
§ 3730.) The complainants, four of the children, prayed that the defendant 
be enjoined from further incumbering the remaining tract, that if she pay 
off the existing incumbrance they each be adjudged owners of an undivided 
one seventh interest, and that they receive their share of the rents and 
profits. The defendant demurred, setting up specially that there was no 
allegation that the agreement between herself and the administrator was in 
writing. From a judgment overruling the demurrer, the defendant appealed. 
Held, that the complaint sets out a sufficient cause of action and that the 
alleged trust arises by implication of law, thus making the agreement with 
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the administrator immaterial. Judgment affirmed. Stonecypher v. Coleman, 
1431 S. E. 75 (Ga.). ' ' 

Apart from statute it seems that no trust would arise when the wife took 
title in her own name. Intention to create a trust could be shown only by 
the introduction of the apparently oral agreement with the administrator, and 
this would contravene the statute of frauds. McIntyre v. McIntyre, 205 
Mich. 496, 171 N. W. 393. And no trust would arise as a result of pay- 
ment of the balance of the purchase price, since the wife used her own and 
not the children’s money. However, when the wife, after she had been re- 
paid, wrongfully disposed of the land, it would seem proper for the court to 
impose a constructive trust in order to prevent unjust enrichment. Cf. 
Austin W. Scott, “Conveyance Upon Trusts Not Properly Declared,” 37 
Harv. L. Rev. 653, 657 et seg. If the statute be taken as imposing < con- 
structive trust, it is quite in accord with usual trust principles. There 
seems, however, to have been no necessity of invoking the law of trusts in 
the instant case. Upon payment of the purchase price the wife would hold 
the legal title as security for repayment to her of each child’s proportionate 
share, the security being analogous to the vendor’s lien which existed prior 
to the payment of the balance of the purchase price. Cf. Faulk v. Calloway, 
123 Ala. 325, 26 So. 504. See 17 Harv. L. REv. 352, 353. When reim- 
bursed, however, her security interest would cease, and as to all but her 
own share she would hold a naked title. The children could have secured 
appropriate relief by a bill for accounting and partition. 


Witts — DEvIsE WITH CONDITION PRECEDENT— CONDITION RENDERED 
IMPOSSIBLE BY TESTATOR.—A coal merchant devised and bequeathed his 
business and the freehold coal wharf where it was carried on, to trustees upon 
trust to run the business until the younger of two named nephews attained 
25, and then to hand over the business to these nephews, to be carried on 


as a partnership. If they carried on the business for five years to the 
satisfaction of the trustees, they were to receive the freehold coal wharf in 
equal shares as tenants in common. Otherwise the coal wharf was to go 
to residuary devisees, among whom the nephews were included. The testator 
subsequently discontinued his business, but retained the wharf until his 
death, having leased it to tenants who used it for a different business. The 
trustees issued this summons to determine whether the wharf passed to the 
two nephews as specific devisees or whether it formed part of the residuary 
estate. Held, that the testator meant that if for any reason, including his 
own act, the condition precedent was not complied with, the wharf should 
go to the residue, and hence that the wharf fell into the residue. Jn re 
Turton, [1926] 1 Ch. 96. 

At common law if, for any reason, a condition precedent became impos- 
sible of performance, the devise failed. See 2 JARMAN, WILLS, 6 ed., 12-15. 
But with respect to legacies, where a condition precedent has been rendered 
impossible by an act of the testator, the bequest generally takes effect. 
Darley v. Langworthy, 3 Bro. P. C. 359; Gath v. Burton, 1 Beav. 478. The 
only reason for this difference seems to be historical. When equity took 
over the administration of personal estates, it followed the practice of the 
ecclesiastical courts, which had adopted the more equitable doctrines of the 
civil law; whereas the rule in respect to devises grew up in the stricter com- 
mon law courts. Where the performance of a condition precedent is the 
sole motive of a gift, however, the civil law agrees with the common law 
that impossibility of performance of the condition renders the gift void. 
Lefler v. Rowland, Phil. Eq. (N. C.) 143; McCollum v. Riddell, 23 Ont. 
537. Cf. Priestley v. Holgate, 3 K. & J. 286. See 2 JARMAN, Op. cit. 15. 
This is so even where the impossibility is caused by the testator. Darlow v. 
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Edwards, 1 H. & C. 547. The conclusion that carrying on the testator’s 
business was the sole motive for the devise seems sound. Cf. McCollum y. 
Riddell, supra. On this construction the court was not forced to rule on the 
argument of counsel for the nephews that the civil law doctrine should be 
applied to devises as well as bequests. 


WITNESSES — IMPEACHMENT — EFFECT OF ERRONEOUS ADMISSION oF 
TESTIMONY LATER BECOMING ADMISSIBLE AS INCONSISTENT STATEMENT. — 
At a trial for the crime of unlawful possession of intoxicating liquor, wit- 
nesses for the state were allowed to testify, over the defendant’s objection, 
that one Hanson had said that the defendant owned the liquor in question. 
Later, as a witness for the defendant, Hanson denied having made such a 
statement. After a verdict of guilty, judgment thereon, and affirmance of 
the judgment, the defendant secured a rehearing. Held, that, as the testi- 
mony was competent for the purpose of impeaching Hanson, the fact that 
it was improperly admitted as evidence in chief does not constitute revers- 
ible error, and that the court’s failure to instruct the jury to consider it 
only as matter of impeachment was not improper, no such instruction hay- 
ing been requested. Judgment affirmed. State v. Pattison, 241 Pac. 966 
(Wash. ). 

Subsequent use by an objecting party of similar incompetent evidence 
may operate as a waiver of the objection. See 1 WicmMore, EvmDENct, 
2 ed., §18d. But it is agreed that the subsequent use of competent evi- 
dence should not ordinarily have this effect. On the other hand, it has been 
said that if evidence improperly admitted becomes competent during the 
trial, its admission is not cause for reversal. People v. Putnam, 90 App. 
Div. 125, 85 N. Y. Supp. 1056; Russell v. State, 19 Wyo. 272, 116 Pac. 451. 
It is doubtful whether the principal case falls within this rule. But see 
McCann v. People, 226 Ill. 562, 568, 80 N. E. 1061, 1063. It is true that 
the evidence was of a sort admissible for purposes of impeachment. And 
the fact that it was admitted before the witness was introduced would seem 
sufficient guarantee against surprise, rendering a preliminary warning un- 
necessary. See 2 WicMoRE, op. cit., §§ 1025 et seg. But the possibility that 
too little weight would be given to the testimony of a witness thus im- 
peached in advance, seems a real objection. It has been suggested that 
where the witness is present and subject to cross-examination, the hearsay 
rule does not require the court to instruct that his extra-judicial statements 
should be considered only for purposes of impeachment. See 2 WicMore, 
op. cit., §1018b. But the weight of authority is to the contrary. State v. 
Brunet, 88 N. J. L. 414, 97 Atl. 39; Medlin v. County Board, 167 N. C. 
239, 83 S. E. 483. An instruction limiting consideration of evidence to the 
purpose for which it was admissible when introduced is, however, held suff- 
cient, and failure to request such limitation is regarded as a waiver. Glover 
v. People, 204 Ill. 170, 68 N. E. 464; State v. Douette, 31 Wash. 6, 71 Pac. 
556. See 1 WicmorE, op. cit., § 13. Contra, Redden v. Commonwealth, 140 
Ky. 94, 130 S. W. 817. But where evidence was not admissible for any 
purpose when received, the propriety of placing this burden upon the ob- 
jecting party seems doubtful. 
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THe SUPREME CourRT AND MINIMUM WAGE LEGISLATION. Comment by 
the Legal Profession on the District of Columbia Case. Compiled by 
the National Consumers’ League. New York: New Republic, Inc., 
1925. pp. xxviii, 287. 


In this little volume the compilers have brought together seventeen 
articles and notes from law reviews and technical magazines concerning 
Adkins v. Children’s Hospital, the case which held unconstitutional, as 
relating to adult women, the District of Columbia minimum wage law. An 
introduction by Dean Roscoe Pound prepares by a brief exposition of 
juristic principles a foundation for a better understanding of the case and 
the comments thereon. An appendix contains a full report of the prevailing 
and dissenting opinions. 

The compilation at once discloses the unpopularity of the decision with 
teachers and students of law and the social sciences. Among those who 
express an opinion of the case there is but one who approves. To the 
others the decision is “unsound and unfortunate,” “counter to the trend 
of the decisions of the Court in recent years,” and “a step backward to 
be retraced at the earliest opportunity.” “As a flagrant instance of in- 
sufficient reasons and of a judgment widely regarded as an indefensible 
judgment, the minimum wage decision” is said to have “few if any 
equals.” The belief is also expressed that such decisions lead to popular 
distrust of the courts, to demands for curtailment of judicial power, and 
even to direct and perhaps violent action by labor, to which these decisions 
deny the legal means of obtaining better conditions. 

A study of the volume should begin with the case itself. It will be 
noticed that on several important matters the majority and minority 
justices are in accord. Either by express statement or by inference they 
agree: (1) that “liberty of contract” is protected by the Fourteenth 
Amendment; (2) that it may, however, be restricted when the public wel- 
fare demands; (3) that on this question great weight should be given to the 
judgment of Congress; (4) that hours of labor may be lawfully regulated. 
Aside from a by-play concerning the possible effect of the Nineteenth 
Amendment, the present authority of Lochner v. New York,? the relation 
between the regulation of minimum and of maximum wages, and the effect 
of opinion evidence, the disagreement centers upon the questions: Do 
low wages affect the health and morals of women; and is there a dis- 
tinction between the fixation of hours of labor and of a minimum wage? 
For present purposes it must suffice to say that the majority opinion 
answers the first question in the negative, the second in the affirmative. 
The dissenting justices take the opposite view. 

Most of the articles are mainly concerned with a destructive criticism 
of Mr. Justice Sutherland’s majority opinion. One after another his prem- 
ises, illustrations, and deductions are attacked by the reviewers’ sharpest 
weapons of argument and ridicule. It is to be regretted that two of the 
authors descend to obvious misinterpretation of the Court’s words in order 
to raise a man of straw, which they may demolish. Mr. Justice Sutherland, 
of course, did not say that the statute was one-sided and unconstitutional 
because the legislative power could not deal with the employees’ problem 
of the living wage, without at the same time attempting the solution of the 
employers’ problem of the depression period in the business cycle. Pro- 
fessor Grimes’ spurious quotation from the opinion, which leaves important 
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omissions unindicated, cannot make the Court guilty of such an absurdity.’ 
Neither did Mr. Justice Sutherland intimate that»“ the Nineteenth Amend- 
ment made revolutionary changes in the contractual, political, and civil 
status of women, so that the differences between the physical structure of 
men and women... ‘have now come almost if not quite to the vanish- 
ing point.’” A reading of his opinion will show that he expressly excepted 
the physical differences in his statement, and that the Nineteenth Amend- 
ment was mentioned merely as the culmination of the wider movement 
for the enfranchisement of womankind. 

In spite of these regrettable errors, and the unfortunate contemptuous 
and contentious tone of several of the articles, the critics of the opinion 
render valuable service in calling attention to the Court’s tendency to make 
its argument, not on actual facts, but on words, concepts, and theories. In 
spite of the seductive resemblance between the fixation of a minimum and 
of a maximum wage, the two problems are different. The public interest 
in the health and morals of the worker in the former case is different from 
the interest arising from the high price of his product in the latter. Also 
there is a distinction between relating the price of labor to the welfare 
of the worker, and relating the price of groceries to the necessities of the 
consumer. “Human labor is not a commodity to be bartered and sold. 
It is of the essence of human life itself.” Perhaps the greatest service in 
this respect is the insistence on the actual inequality between the employer 
and the female employee, in which true “freedom of contract” is impos- 
sible. ‘Minimum wage legislation is not and never was predicated upon 
political, contractual, or civil inequalities of women. It is predicated rather 
upon evils to society resulting from the exploitation of women in industry, 
who as a class labor under a tremendous economic handicap. The problem 
is one of economic fact, not of political, contractual, or civil status.” ® 

It may perhaps be suggested, however, that the critics of the opinion are 
themselves guilty of a formal logic, which ignores distinctions of fact and 
degree, when they approve of the dissenting Chief Justice’s declaration that 
from the power to fix hours of labor must necessarily follow the power to 
fix wages, since “one is the multiplier and the other the multiplicand.” 

To one seeking for constructive suggestions for the solution of the 
difficult problems involved in the conflict of social legislation and due proc- 
ess of law, the volume in the main is disappointing. Perhaps this is be- 
cause most of the commentators believe with Mr. Justice Holmes that the 
“power of Congress seems absolutely free from doubt.” Professor Thomas 
Reed Powell’s argument that the decision is without explanation; that it 
was determined by the chance which brought it before these particular 
judges; that it was decided, “not by the arguments but by the arbiters” 
is more clever than profound. One may admit that different judges will 
decide the same case differently, but one certainly may seek for some 
further explanation for the varying decisions under the Fourteenth Amend- 
ment than that of “malfeasance of chance and of the calendar.”7 Other 
writers lay down principles, which if fully applied, would amount to a 
practical judicial repeal of the Fourteenth Amendment. Of this nature is 
the suggestion that the legislature should be permitted to make experiments 





3 See p. 114. 

4 T. R. Powell, “ The Judiciality of Minimum-Wage Legislation,” 1, 15; B. N. 
Grimes, “ Constitutional Law: Police Power: Minimum Wage for Women,” 105, 
119; S. A. Goldberg, “ The Unconstitutionality of Minimum-Wage Laws,” 178, 
185. 

5 B. N. Grimes, supra, at 117. See T. R. Powell, supra, at 33. 

6 B. N. Grimes, supra, at 114. 

7 T. R. Powell, supra, at 12. 
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such as this, and that the Court’s duty is to permit the experiment to 
proceed. The time honored formula, employed by the dissenting justices 
in the case and by many of the commentators, that questions of social and 
economic policy are for the legislature and not for the courts, is not of 
any real assistance. It assumes a distinction, which does not exist, be- . 
tween questions of policy and of law. Some policies may be so extreme 
that they “infringe fundamental principles as they have been understood 
by the traditions of our people and our law.” While the Chief Justice 
employed the above formula in his dissent in the Adkins case, yet he wrote 
for an unanimous Court the opinion in Chas. Wolff Packing Co. v. Court 
of Industrial Relations,® holding unconstitutional the policy of Kansas of 
dealing with industrial strikes by means of legal process. With only Mr. 
Justice Holmes dissenting, the Court also held invalid the Nebraska foreign 
language statute,!° and the Court was unanimous in the decision that a 
state may not take the view that the education of its youth is something 
that should be entirely committed to public agencies.'+ 

It is also stated that “in order to sustain the constitutionality of a law 
under the police power it must appear (1) ... that there is some... 
public evil, which needed correction, and (2) that the proposed law is 
reasonably calculated to remedy to some extent such evil.”12 The difficulty 
with this is that it over-simplifies the matter. It is hard to say that the 
statutes considered in the cases above cited were not reasonably calculated 
to remedy to some extent evils at which they were aimed. It is true, as 
Mr. Justice Holmes said in Lochner v. New York,'* that “ general proposi- 
tions do not decide concrete cases.” 

Every statute passed under the police power presents a balancing of 
private against public interests. If the restriction on the individual appears 
too great to justify the resultant public good, the law is apt to be declared 
unconstitutional. The whole history of the constitutional struggle over 
social legislation is that of a contest between individual prerogatives and 
claimed public good. One after another, individual interests have been 
surrendered. Some judges fear that the situation may lead either to social- 
ism, or else to an undisguised class favoritism. Mr. Justice Van Orsdel of 
the District of Columbia Supreme Court said so specifically in the instant. 
case.14 Mr. Justice McKenna in his dissenting opinions in Block v. Hirsh 1® 
and in the Arizona Employers’ Liability Cases +®* also clearly indicated the 
same fears. Thus the line between state regulation and individual prerogative 
is being “pricked out by the gradual approach and contact of decisions on 
the opposing sides,” and, as has often been done in other branches of the 
law, content is being put into the vague concepts of police power and due 
process of law. At salient points the Court has refused to yield important 
individual interests, though logic may find it hard to say why, if the Court 
has yielded so much, it may not also give up this. Adkins v. Children’s 
Hospital** and the other recent due process cases mark some of these 
salient points. ‘ 


8 C. G. Haines, “ Minimum-Wage Act for District of Columbia Held Uncon- 
stitutional,” 46, 66; G. G. Groat, “ Economic Wage and Legal Wage,” 68, 89, 91; 
F. B. Sayre, “ The Minimum-Wage Decision,” 138, 147. 

9 262 U.S. 522 (1923). 

10 Meyer v. Nebraska, 262 U. S. 390 (1923). 

Pierce v. Society of Sisters, 268 U. S. 510 (1925). 

G. W. Goble, “The Minimum-Wage Decision,” 93, 94. 
3 198 U.S. 45 (1905). 
4 See C. G. Haines, supra, at 48. 

256 U. S. 135 (1921). 

250 U. S. 400 (1919). 

261 U.S. 525 (1923). 
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How may we be assured that the line is drawn: wisely and well? First, 
as Dean Pound points out in his introduction, through an appreciation of 
the peculiar nature of the problem, and through a proper philosophy of 
law, which unwittingly plays such an important rdéle in the decision of these 
. cases. Second, by having lawyers and judges trained in the investiga- 
tion and analysis of these great social and economic problems. In the 
instant case the Court’s critics point out that the decision was written in 
the spirit of an individualistic laissez faire philosophy. The Court failed to 
recognize the social evil of the “sweating system,” by which many em- 
ployers wring from their female employees labor at a starvation wage. As 
Professor Grimes says, this is an “economic fact.” If this be true, and the 
question is one of fact, then there are plenty of analogies in the law to 
“restrain the bargaining power of the powerful in order to prevent them 
from enjoying its full economic potency.” Examples are the “usury laws 
and statutes forbidding contracts and combinations in restraint of trade.” 
“To put upon industry the legal duty to pay a living wage is only to put 
upon it the duty of being self sustaining.” 1* There may be flaws in the 
plan of the legislature to remedy the evil of the starvation wage, but this 
does not render the law unconstitutional, unless it can be seen that it is 
clearly unsuited to its purpose. Law does not have to be perfect, and much 
consideration should be given to the legislative discretion.1® 

In spite of the instant decision, it does not follow, as some writers inti- 
mate, that the power of the Court to act on such problems as these is neces- 
sarily unwisely given. Much may pass in the name of the public good, 
which is simply the attempt of one class to aggrandize itself at the expense 
of another; for example the statute considered in Truax v. Raich,?° which 
in effect denied to aliens the right to work. The judiciary should be better 
suited to detect these masqueraders than a popularly elected representative 
body. It needs for this task, however, a proper understanding of juristic 
philosophy and an education in matters of sociology and economics. 

Ray A. Brown. 





TTRAVAUX DE LA SEMAINE D'HISTOIRE DU Droit NORMAND TENUE A JERSEY 
DU 24 AU 27 Mar. 1923. Caen: A. Olivier. 1925. pp. xvi, 420. 


In 1908 Professors Génestal and Astoul of the Faculty of Law of the 
University of Caen had the happy inspiration of directing the attention of 
their post-graduate students to the history of Norman law and institutions. 
The results were gratifying. The workers found the field stimulating and 
worthy of their scholarship, and soon there grew up a school of historians 
whose aim was a systematic exploration of the history of their province. 
A society was founded and a series of texts and monographs has been pub- 
lished under its authority, and a Bulletin Bibliographique et Critique d’His- 
toire de Normandie has just been established in codperation with other 
learned bodies. Then, too, the University held a special week devoted to 
Norman legal history every year, in which the faculty gave systematic 
lectures upon some aspect of the subject, and papers on various topics 
were read. This valuable institution was revived after the war and short 
reports of its proceedings have appeared annually.’ 





18 T. R. Powell, supra, at 30, 43. 

19 T. R. Powell, supra, at 38; G. W. Goble, supra, at 97; S. A. Goldberg, 
supra, at 186. 

20 239 U. S. 33 (19015). 

1 45 Nouvette Revue Histori0vE ve Droit FRANgaIs, 670; 4° sér. Revue His- 
TORIQUE DE Droit FrRANGAIS ET ETRANGER, ii, 133; ibid. 623; ibid. iii, 705. 
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For the first time the transactions have now been published in full in 
the present volume, which records the proceedings at the Semaine held in 
Jersey in 1923, which was the occasion of an interesting celebration of the 
continuity of Jersey law with the medieval Norman law of the mainland. 
The first half of the book is taken by a systematic exposition of the law 
relating to the protection and conservation of the family fortune in the 
customary law of Normandy, which forms the subject of three essays. 
In the first, Les Propres de Mariage, M. Astoul deals wth real property law 
in Normandy and describes what a common lawyer would call the estates 
of dower and curtesy and the powers of married persons to deal with their 
partners’ property. The actions available for the protection of these rights 
are extraordinarily similar to those which existed in contemporary England. 
Entry at common law, entry cui in vita, and even a faint suspicion of 
formedon for the protection of the maritagium can easily be traced through 
the pages of M. Astoul by one who knews his Bracton and early Year 
Books, while the concluding discussion of alienations by husband and wife 
jointly recall the English practice of bringing the wife into court and ex- 
amining her as to her free consent to levying a fine. The next two papers 
have less marked parallels in the common law. M. Bridrey in describing 
la réserve héréditaire has naturally quoted the well-known words of Glan- 
ville, but there the story ends as far as the common law of real property 
is concerned, and the action de rationabili parte is a poor substitute for 
the elaborate body of law on the subject in Normandy.” In fact the statute 
Quia Emptores definitely stated the reverse policy and encouraged English- 
men to alienate freely. It was only when De Donis had been ingeniously 
twisted from its original sense* that the estate tail gave us an equivalent 
for the réserve héréditaire —and a precarious one at that. Nor did the 
common law permit the retrait lignager which is the subject of M. Génestal’s 
paper. Nevertheless, recent publications show that it was more wide-spread 
in borough customs than had been suspected by Maitland‘; but the royal 
court was all for simplicity and uniformity, and rarely allowed itself to be 
drawn into a discussion of such a complication. 

Taken together, these three essays cover the field of real property law 
in Normandy with admirable clearness and detail, and their full documenta- 
tion will ease the path of the common lawyer in tracing the sister system 
through its sources. 

Nine other papers conclude the volume with a mass of miscellaneous but 
constantly interesting matter. Jersey law is represented by studies of its 
marriage law by M. Le Gros, its administration by M. Nicolle, (who has 
some interesting observations on the judicial eyre in Normandy), its Jurés- 
Justiciers by M. Giffard, its knights’-fees by Mr. Richardson, and rents in 
kind by M. Bailhache. General legal historians will note the Recherches 
sur la Forme des Contrats en Normandie aux XII*® et XIII*® Siécles, by 
M. Yver, who shows that the transition from the formal to the consensual 
contract can be discerned in the pages of the Summa de Legibus Normannie, 





2 GLANVILLE, xii, 5; Macna Carta, c. 26 (1215) ; McKecuniz, Macna Carta, 
325; FirzHerBert, New Natura Brevium, 122G. 

3 Bottanp, Y. B. 5 Epw. II (Seld. Soc.), i, p. xxvi; PLucknett, STATUTES 
AND THEIR INTERPRETATION, 51-52; Clarence M. Updegraff, “ The Interpretation 
of ‘Issue’ in the Statute de Donis,” 39 Harv. L. Rev. 200. 

* The retrait lignager occurs in Lincoln, London, Bury, Preston, Cardiff, 
Tewkesbury, Nottingham, Northampton, Salford, Manchester, Kidderminster, 
Torksey, Fordwick, Dover, Tettenhall, Portsmouth, Derby, Stockport, and Kings- 
thorpe, as well as in Scotland. Bateson, BoroucH Customs (Seld. Soc.), ii, 61; 
BALLARD, BoroucH CHARTERS (1042-1216), 70; BALLARD AND Tart, BoroucH 
CuarTeRS (1216-1307), 890; HemMMEON, BurcaGE TENURE, 114; D. B. Smith, 
“The Retrait Lignager in Scotland,” 21 ScotrisH Hist. REV. 193-206. 
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and the discovery of a new manuscript of the Summa by M. Sauvage; 
while ecclesiastical law is the subject of two notable studies, one on lay 
patronage by M. Soudet, and the other on Les origines de Bref du Fie} 
Lai et d’Auméne by M. Blum, which makes an important contribution to 
the obscure history of the assize Utrum and the interpretation of the Con- 
stitutions of Clarendon. 

Historians of the common law will read this volume with profit as well 
as interest; the scholars who have organised these Semaines are performing 
an important service for the history of Anglo-American law, and we hope 
that the publication of such a volume as this will become an annual event. 
The present work has already made us debtors to the University of Caen. 

THEODORE F. T. PLUCKNETT. 





L’OEUVRE DE LA FEDERAL TRADE CoMMIssION. By Max J. Wasserman. 
Preface by Edouard Lambert. Paris: Marcel Giard. 1925. pp. xiiii, 
582. 


This able study is published under the auspices of the Institute of Com- 
parative Law of the University of Lyons, and contains, for the benefit of 
French students and legislators, a comprehensive review of the history, 
organization and jurisdiction of the Federal Trade Commission. 

That such a book should be published at all is significant, and reveals a 
movement of French opinion, since the war, of which we have heard very 
little on this side of the water. From Professor Lambert’s preface we learn 
that since the war, France has seen the development of phenomena not 
unlike those which, in America, led to the enactment of the Sherman Act 
and of the anti-trust legislation of 1914. The elections of 1924 were “a 
declaration by the electorate that it wished to be protected against the 
immoderate thirst for profit of certain producers, and especially of certain 
middlemen.” In Germany, a similar agitation had led to the anti-trust 
legislation of 1923. In France, legislative proposals have been made, 
modelled upon the Clayton and Trade Commission Acts, and the subject has 
become one of vigorous political agitation. It is to give to Frenchmen the 
benefits, and perhaps also to convey to them the warnings, of American ex- 
perience, that this volume has been prepared and published. 

The task has been admirably performed by Mr. Wasserman. He has 
marshalled in an orderly and logical sequence a vast amount of material, 
for his study is not restricted to the quasi-judicial functions of the Com- 
mission, but contains as well a detailed review of its economic investigations, 
and of the special and temporary tasks which it performed during the war. 
In clarity and precision of style, Mr. Wasserman lives up to the best tradi- 
tions of French legal literature, and he shows an understanding of the sub- 
stance of the economic controversies with which he deals, which is the more 
notable when we consider that the book was written from a distance of 
several thousand miles. 

While joining in some of the criticism which has been directed against the 
Commission in matters of procedure as well as in relation to particular de- 
cisions, Mr. Wasserman’s conclusions are on the whole favorable to the 
Commission’s accomplishments. Much of the hostility which the Commis- 
sion has aroused at home he attributes to the justifiable severity of its 
judgments, and to its zeal in protecting the public interest, rather than to 
defects in procedure, or in the temper and quality of its work. At times the 
American reader, affected perhaps by political and business controversies 
with which we are familiar, may feel that Mr. Wasserman is a little too 
generous in accepting at face value the Commission’s own estimate of some 
of its achievements. The discussion of the Commission’s part in the wat 
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carries the suggestion that the Commission was, or should have been per- 
mitted to be, the most important economic agency in Washington —a sug- 
gestion which will hardly be accepted by those who are familiar with the 
work of the War Industries Board, the War Trade Board, and the Food and 
Fuel Administrations. 

Mr. Wasserman defends the Commission vigorously against some of the 
criticisms which have been directed against its methods and procedure. The 
fact that the Commission is required to act as prosecutor and judge in the 
same case is to him a source of added prestige and strength, since it gives 
the Commission a governmental character. Its decisions have the appearance 
of emanating directly from the executive power, a peculiar source of strength 
“in a country imbued with respect for authority.” The charge that the 
findings of fact are often biased, he does not believe to be sustained by the 
evidence. “We must carefully distinguish,” he suggests, “ between bias and 
severity.” He admits, however, that the Commission has sometimes indulged 
in the pursuit of trivial and imaginary wrongs. He suggests also the impor- 
tance of better codperation between the lawyers and economists of the 
Commission. 

The temper, the style and the scholarship of Mr. Wasserman’s work de- 


serve the highest praise. 
GerarD C. HENDERSON. 





ENGLISH Po.iticaL INst1TUTIONS: An Introductory Study. Third Edition. 
By J. A. R. Marriott. New York: Oxford University Press, American 
Branch. 1925. p. lii, 351. 

The author’s attempt, by adding a new introductory chapter, to bring up 
to date this edition of a book which was last revised in 1912, has not been 
entirely successful; but he admits the difficulty, which was probably insur- 
mountable, of dealing summarily with the numerous and, in the aggregate, 
momentous changes in the features of the English Constitution which have 
occurred in the last fifteen years. 

The book is a sound and scholarly study in the historical development 
and modern working of English political institutions in the spheres of local 
and national and, to a slighter extent, of Imperial government. It belongs 
to the genus text-book, and is a well-arranged survey of historical facts, but 
it only inferentially stimulates any real sense of the moral and social forces 
which have created and developed those institutions. The restrictions of 
space are obvious, but it is occasionally annoying, on reaching a suggestive 
point, to read that “this is not the place to write” about it. 

The chapters deal successively with the executive (Crown, Cabinet, and 
Civil Service), the legislative (Houses of Lords and Commons), the local 
(urban and rural), the judicial (courts and appellate tribunals), and the 
Imperial (Parliamentary and delegated) organs of government; and the re- 
lations between them, and the rights of the subject in relation to each, are 
clearly explained. The author probably over-sentimentalizes the power of 
the Crown in Britain, and, like many English publicists, he misconceives its 
import in the self-governing Empire overseas. There, as overseas states- 
men have pointed out, it is the legal point of Imperial unity, and not so 
much a force as a symbol of forces, historic and traditional. Throughout 
the Empire every legislative, executive, or judicial act is done in the name 
or by the agent of His Majesty, and his person symbolizes the unity of the 
moral, intellectual, and political traditions of the Commonwealth of which 
he is the head. 

As to format, and apparatus of bibliography and index, the book reaches 
the high standard which publications of the Oxford Press usually display. 

C. H. A. ARMSTRONG. 
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